United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FILED JULY 2 , 1930. 


PRINTED OCTOBER 9, 1930 











I 


I 

i 


Court of Appeals of the District of Columbia 


APRIL TERM, 1930 

i 

No. 5258 

i 


MARY M. LEE, EXECUTRIX OF THE ESTATE OF 
ROBERT E. LEE, APPELLANT, 

vs. 

COMMISSIONER OF INTERNAL REVENUE. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


INDEX. 


Original Print 


Docket entries.i.. 

i 

Petition .j... 

i 

Answer .L.. 

Petitioner’s motion to amend.L.. 

Excerpt from the transcript of testimony of January 14, 1929. 

Order to show cause.j... 

j 

Petitioner’s answer to order to show cause.i... 

Respondent’s answer to order to show cause.L.. 

I 

Excerpt from the transcript of testimony of October 9, 1929.. 

i 

Decree .j... 

Findings of fact and opinion.j... 

Decision . j... 

Stipulation ..j_ 

Petition for review and proof of service .j... 

Prsecipe and proof of service .j... 


1 

1 

2 

3 

26 

20 

2S 

21 

30 

22 

31 

22 

32 

23 

33 

24 

35 

25 

36 

26 

39 

28 

47 

35 

48 

36 

49 

37 

64 

46 


Judd & Detweileb (Inc.), Printers, Washington, D. C., July 31, 1930, 
















I 
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Court of Appeals of the District of Columbia 


No. 5258. 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Appellant, I 

i 

vs. 

i 

Commissioner of Internal Revenue 


1 Docket No. 21626. 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Petitioner, 

l 

vs. ! 

j 

Commissioner of Internal Revenue, Respondent. 

| 

Appearances: 

For petitioner: John E. Laskey, Esq. j 
For respondent: L. S. Pendleton, Esq. 


1926. 
Nov. 30. 
Dec. 1. 

1927. 
Jan. 29. 
Mar. 2. 

1928. 
Dec. 6. 

1929. 
Jan. 14. 


Docket Entries . 

! 

j 

Petition received and filed. Taxpayer notified. 
Copy of petition served on General Counsel. 


i 

Answer filed by General Counsel. 

Copy of answer served on taxpayer. General 
Calendar. j 

j 

Hearing set Jan. 14, 1929. 


Hearing had before Mr. Green. Motion to amend 
filed. Briefs due—20 days for petitioner’s 20 
days after service for respondent’s, 5 days 
for reply after service of respondent’s. 
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Jan. 14. Transcript of hearing Jan. 14,1929, filed. 

Feb. 2. Brief filed by taxpayer. 

Feb. 23. Brief filed by Gen. Counsel. 

Feb. 27. Petitioner’s request for extension of five days to 

file brief filed. Granted 2/28/29. 

Oct. 1. Order to show cause on Oct. 9, 1929, why decree 

should not be made part of record entered. 

Oct. 4. Answer to order to show cause filed by taxpayer. 

10/5/29 copy served on Gen. Counsel. 

Oct. 8. Answer to order to show cause filed by Gen. Coun¬ 
sel. 

Oct. 9. Hearing had before Mr. Green on order to show 

cause. Decree admitted in evidence. 

Oct. 15. Transcript of hearing Oct. 9, 1929, filed. 

Nov. 18. Findings of fact and opinion rendered, Mr. Green, 

Div. 13. Judgment will be entered for Com¬ 
missioner. 

Nov. 19. Decision entered, Mr. Green, Div. 13. 

1930. 

May 14. Stipulation of venue filed. Court of Appeals, D. C. 

May 14. Supersedeas bond for $18,000, approved and or¬ 
dered filed. 

May 14. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

May 14. Proof of service filed. 

June 10. Prascipe filed. 

June 10. Proof of service filed. 

Now, June 27,1930, the foregoing Docket Entries certified 

from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 
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i 

2 Filed Nov. 30,1926, U. S. Board of Tax Appeals. 

I 

United States Board of Tax Appeals. 

Docket No. 21626. 

i 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 

i 

v. 

i 

I 

Commissioner of Internal Revenue, Respondent. 

Petition. 

L | 

This petition is filed by Mary M. Lee, Executrix of the 
estate of Robert E. Lee, deceased, under and by virtue of 
the provisions of the Act of Congress approved February 
26, 1926, Title III., Estate Tax, Sec. 308, and Title X., Sec. 
1000, for a redetermination of a deficiency claimed by the 
respondent, the Commissioner of Internal j Revenue, to be 
due from petitioner as such Executrix. 


On, to wit, March 7, 1924, the petitioner filed her return 
on Form 706 for Federal Estate Tax on the estate of said 
Robert E. Lee, and paid the tax as shown by said return, in 
the amount of $329.60. j 

Thereafter, by letter dated December 22, 1925, the 
3 respondent, the Commissioner of Internal Revenue, 
by R. M. Estes, Deputy Commissioner, notified the 
petitioner that an audit and review of said estate tax return 
had resulted in a determination of a deficiency in the tax 
amounting to $8,544.39. Said alleged deficiency resulted 
from the action of said Commissioner in including in the 
taxable assets of the estate a remainder interest in certain 
assets of the estate of W. H. F. Lee, deceased father of said 
Robert E. Lee, deceased, as will more particularly in the 
fourth paragraph hereof appear. Copy of said notification 
is hereto attached, marked “Exhibit A” and prayed to be 
read and considered as a part hereof. 

Thereafter, on, to wit, January 21, 1926, the petitioner 
filed with the Commissioner of Internal Revenue her ex_^ 
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ceptions to the findings of the department, and a protest 
against said determination of deficiency shown in said 
notice of December 22, 1925, setting out the grounds for 
such exceptions and requesting a hearing upon her protest. 
Copy of said exceptions and protest is attached hereto, 
marked “Exhibit B ,” and prayed to be read and considered 
as a part hereof. 

Thereafter, on, to wit, June 23, 1926, a hearing upon said 
protest was duly had before the Miscellaneous Tax Unit of 
the Estate Tax Division of the Treasury Department; and 
thereafter, by letter dated October 2, 1926, the re- 

4 spondent, the Commissioner of Internal Revenue, 
notified petitioner that the Bureau had examined said 

protest, and that no adjustments were made in the tenta¬ 
tive figures as set forth in said letter of December 22, 1925. 
Copy of said last-mentioned notification is hereto attached, 
marked “Exhibit C>” and prayed to be read and considered 
as a part hereof. 

III. 

The respondent, the Commissioner of Internal Revenue, 
erred: 

1. In holding and determining that any additional estate 
tax is due from the estate of said Robert E. Lee; 

2. In holding and determining that the one-half interest 
in the estate of W. H. F. Lee which passed under the will of 
said Robert E. Lee is subject to taxation under the Federal 
Estate Tax Law. 

3. In holding and determining that the power exercised 
by said Robert E. Lee in and by his said will, over a one-half 
interest in the estate of said W. H. F. Lee, was a general 
power, the exercise of which was subject to taxation under 
Sec. 402 (e), Title IV., of the Revenue Act of 1921. 

4. In not holding and determining that the power exer¬ 
cised by said Robert E. Lee, in and by his said will, over a 

one-half interest in the estate of said W. H. F. Lee, 

5 was a limited power, the exercise of which was not 
subject to taxation under Sec. 402 (e), Title IV., of 

the Revenue Act of 1921. 


IV. 

W. H. F. Lee, father of said Robert E. Lee, died on or 
about the fifteenth day of October, 1891, leaving a last will 
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i 
j 

and testament dated the — day of August, DL891, duly ad¬ 
mitted to probate and record before the County Court of 
Fairfax County, State of Virginia, at its November Term, 
1891, and its March Term, 1892; copy of said will is hereto 
attached, marked “Exhibit D ,” and prayed to be read and 
considered as a part hereof. 

The second paragraph of said will is as follows: 

“2. I bequeath all of my personal and real estate of every 
nature kind and description, wheresoever situated to my 
wife Mary Tabb Lee during her life, and at her death, to be 
divided between my two sons, R. E. Lee, J|r., and George 
Bolling Lee, provided they or their children are alive at the 
death of their mother. Should neither of my sons or their 
children be alive at their mother’s death, without having 
devised the estate bequeathed to them, the said estate shall 
pass and descend to my heirs at law. But should either of 
my sons die prior to their mother leaving njo issue of their 
body and without having devised the property given 
6 them by my will, the same shall descend to the sur¬ 
vivor or to the children of the survivor of them.” 

i 

Robert E. Lee died on the seventh day! of September, 
1922, leaving a last will and testament, dated the tenth day 
of May, 1922, and duly probated before the Clerk of the Cir¬ 
cuit Court of Fairfax County, Virginia, on fhe thirtieth day 
of September, 1922. Copy of said will of Robert E. Lee is 
attached hereto, marked “Exhibit C,” and prayed to be 
read and considered as a part hereof. 

The second paragraph of said will of Robert E. Lee is 
as follows: 

I 

“ Second. Whereas, my father, William jH. F. Lee, died 
about thirty years ago, leaving his estate tb my mother for 
and during her life, with the remainder in fee in said estate 
to myself and to my brother, George Bolling Lee, I hereby 
devise and bequeath to my wife, Mary M. Lee, my interest in 
the estate so left by my father, until she re-marries, or, 
should she not re-marrv, then during her life time, with the 
remainder after her re-marriage or her death, as the case 
may be, to my said brother, George Bolling Lee.” 

j 

In and by said second paragraph of his said will, said 
Robert E. Lee undertook to, and did, exbrcise the limited 

i 

i 

i 

i 

i 
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power of appointment vested in him by the second 

7 paragraph of the will of his deceased father, W. H. 
F. Lee, to devise a one-half interest in the remainder 

of the estate of said W. H. F. Lee, after the expiration of 
the life estate of Mary Tabb Lee, wife of said W. H. F. Lee. 

Petitioner asserts that said power was not a general 
power of appointment, but merely a limited power of de¬ 
vising said interest in said property, and that such limited 
power is not properly taxable under the provisions of Sec¬ 
tion 402 (e), Title IV., of the Revenue Act of 1921. 

The premises considered, petitioner prays: 

1. That the Board may hear and determine this proceed¬ 
ing and make a re-determination of the deficiency of the 
estate tax claimed by the respondent to be due from peti¬ 
tioner ; 

2. That the Board may find as a matter of law that the 
power vested in said Robert E. Lee, in and by the second 
paragraph of the will of said W. H. F. Lee, and exercised 
by said Robert E. Lee in and by the second paragraph of 
his will, was a limited power, and not a general power, and 
as such limited power not subject to the provisions of Sec¬ 
tion 402 ( e ), Title IV., of the Revenue Law of 1921. 

8 3. That the Board may find that the correct 
amount of tax due by the estate of said Robert E. 

Lee is two hundred and seventy-six dollars and eighty cents 
($276.80), and that petitioner is entitled to a refund of the 
amount of fifty-two dollars and eighty cents ($52.80) erro¬ 
neously paid. 

(Sig.) MARY M. LEE, 

MARY M. LEE, 

Executrix of the Estate of 

Robert E. Lee , Deceased. 

1733 Riggs Place N. W., Washington, D. C. 

(Sig.) JOHN E. LASKEY, 

Counsel for Petitioner. 

509 Albee Building, Washington, D. C. 

District of Columbia, ss : 

Mary M. Lee, hereby duly sworn, says that she is the 
petitioner above-named; that she has read the foregoing 
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petition, and is familiar with the statements contained 
therein, and that the facts stated are true; except as to 
those facts stated to be upon information and belief, and 
those facts she believes to be true. 

(Sig.) MARY M. LEE. 

Subscribed and sworn to before me this 29th day of No¬ 
vember, A. D. 1926. | 

i 

[notarial seal.] 

(Sig.) MABEL E. ASHLEY, 

Notary Public, D. C. 

My commission expires Nov. 2, 1931. 

j 

9 Exhibit A. j 

i 

(Copy.) | 

0. F. 603. i 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to MT-ET-647-NNM. 

District of Virginia. j 

Estate of Robert E. Lee. 

Date of Death: September 7, 1922. j 

Deficiency Tax: $8,544.39. 

Dec. 22, 1925. 

Mary M. Lee, Executrix, 

Estate of Robert E. Lee, 

1733 Riggs Place N. W., 

Washington, D. C. ! 

i 

• i 

Madam: 

An audit and review of the estate tax return, Form 706, 
filed for the above named estate, have resulted in a deter¬ 
mination of a deficiency in the tax amounting to $8,544.39. 
This deficiency results from certain adjustments which have 
been made and are as hereinafter indicated. 


i 
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On the third sheet of this communication is a complete 
summary of the returned and determined values placed 
upon the property, and also the claimed and allowed deduc¬ 
tions. Following the summary is an itemization of the find¬ 
ings. 

If you acquiesce in whole or in part in the determination 
of the deficiency as disclosed in this letter, you are re¬ 
quested to sign the enclosed agreement consenting to the 
assessment of the deficiency resulting from the findings in 
which you acquiesce, and forward it to the Commissioner of 
Internal Revenue, Washington, D. C., for the attention of 
the Estate Tax Division, Miscellaneous Tax Unit. 

Such portion, if any, of the determined deficiency tax 
herein indicated, as you may admit to be proper, may be 
paid at once to the Collector of Internal Revenue at Rich¬ 
mond, Virginia, together with such interest, or additions, if 
any, as may be shown by this communication. 

Any protest against the deficiency shown herein must be 
filed with the Commissioner of Internal Revenue, at- 
10 tention Miscellaneous Tax Unit, within thirty days 
from the date of this letter. The procedure incident 
to the filing of protests, as well as to appeals to the United 
States Board of Tax Appeals is governed by Regulations 
No. 68, relating to estate taxes, and by Treasury Decision 
No. 3783, copies of which may be had upon application to 
the Collector for your district, or from this office. Informa¬ 
tion relating to interest provisions of the statute will be 
found in the regulations. 

The return shovrs a tax liability of $329.60 which has been 
paid. 
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3. Estate of Robert E. Lee. Date of Death: Sep¬ 
tember 7,1922. | 

- 

Summary . j 


Gross Estate: 


Mortgages, notes, cash, and insur¬ 
ance . 

Other miscellaneous property .... 


Powers of appointment. 

Property identified as taxed within 


Returned CjTOG). 

s 

Determined 
on review. 

$6,212.00 

$13,314.50 

34,727.00 

35,489.20 

i 

5,076.85 

5,201.78 

6,050J88 

6,133.88 

38,227:00 

38,989.20 

..... J . . 

306,669.49 


Net losses during settlement. 

Support of dependents. 

Property identified as taxed within 

five years . 23,859.88 

Charitable, public and similar be¬ 
quests ..j . .. 

Specific exemption (resident de¬ 
cedents only) . 50,000.00 


Net estate for tax. 32,960.47 

Total tax .. 329.60 

Deficiencv Tax .L ... 

m/ | 

i 
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five vears . 

23,859.88 

j 


Total gross estate. 

Deductions: 

Funeral expenses . 

Administration expenses: 

Executor’s fee . 


.. 114,153.61 

405,798.05 

984.65 

i 

i 

984.65 

Attorney’s fee . 

.. 1,000.00 

1,000.00 

Miscellaneous. 

275.90 

275.90 

Debts of decedent. 

5,072.71 

5,037.71 

Unpaid mortgages . 

1 



14,150.00 


50,000.00 


Total . 81,193.14 71,448.26 


334,349.79 

8,873.99 

$8,544.39 
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Treasury Department, Internal Revenue Bureau, Estate 
Tax Division. 

Form 7821—Revised July, 1924. 

12 4. Estate of Robert E. Lee. 

The following itemization shows the findings of the 
Bureau in accordance with the Estate Tax Law: 

Gross Estate. 


Schedule A 


Returned. Determined. 

Item 1 .$2,960.00 $9,250.00 

Item 2 . 3,252.00 4,064.50 


Schedule B: 

Item 1 . 

Item 2 . 

Item 3 . 

Item 4 . 

Item 11 . 

Item 14 . 

Item 21 . 

Item 26 . 

Accrued interest . 

Schedule C: 

Interest on Item 2. 124.93 

Schedule D: 


Item 1 . 25.00 35.00 

Item 3 . 1,966.00 2,039.00 

Schedule E: 

Item 2 . 34,727.00 35,489.20 


1,980.00 2,005.00 

1,485.00 1,508.10 

3,465.00 3,518.20 

3,675.00 3,750.00 

810.00 825.00 

2,425.00 2,496.88 

2,910.00 2,985.00 

50.00 46.80 

. 427.22 
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13 5. Estate of Robert E. Lee. 

Schedule F: j 

Returned. Determined. 

Remainder interest after the life 
estate of Mary T. Lee in the fol¬ 
lowing property: j 


One-half interest 601 S. E. Broad I 

Street, Richmond . j $49,541.11 

One-half interest 603 S. E. Broad j 

Street, Richmond . j 41,284.26 

One-half interest 605 S. E. Broad j 

Street, Richmond . j 41,284.26 

One-half interest 607 S. E. Broad 

Street, Richmond . j 41,284.26 

One-half interest 609 S. E. Broad 

Street, Richmond . ; 43,045.20 

One-half interest 211-213 E. 6 Broad | 

and Grace Street, Richmond. ! 23,479.20 

1202 N. Carey Street, Richmond. .. j 5,869.80 

Farm, White House, New Kent Co., 

Virginia . 29,349.00 

Farm, (Home Place) Ravensworth, ! 

Virginia . j 19,566.00 

One-half interest in real estate in 

St. Louis, Missouri. 7,826.40 

One-half interest in personalty .... j 4,140.00 

j 

Schedule G: j 

Items 1 and 2 . $23,859.88 


14 6. Estate of Robert E. Lee. 

j 

Deductions. j 

j 

Determined. Returned. 

Debts of decedent . $5,037.71 $5,072.71 

Property identified as taxes j 

within five years. 14,150.00 23,859.88 

To balance . 301,3^9.32 

i 

Debts of decedent are allowed as returned with the ex¬ 
ception of a claim of $35 due the Virginia Historical So-. 
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ciety, which it appears was paid by the decedent before 
his death. 

Under the caption ‘ 4 Property identified as taxed within 
five years” deduction is allowed of the following: 


$4,000 Omaha and Council Bluff By. and Bridge 

Co. (as taxed in prior estate). $3,200.00 

$5,000 Charleston and Western Carolina Ry. 

Co. (at value included in this estate). . 4,550.00 

$3,000 Chesapeake and Potomac Telephone Co., 

5’s (as taxed in prior estate). 2,700.00 

$5,000 St. Joseph Railway Light, Heat and 
Power Company (at value included in 
this estate) . 3,700.00 


The remaining amount claimed is disallowed because 
not identified with property taxed in the prior estate. 
Respectfully, 

(Sig.) ' R. M. ESTES, 

R. M. ESTES, 
Deputy Commissioner. 

aar. 

Enclosure. 


15 Exhibit B. 

Copy. 

1733 Riggs Place, N. W., 
Washington, D. C., January 21, 1926. 

The Commissioner of Internal Revenue, 

Washington, D. C. 

Sir: 

Referring to your letter of December 22, 1925 (MT-ET- 
647-NNM, District of Virginia, Estate of Robert E. Lee, 
date of death September 7, 1922; deficiency tax $8,544.39), 
as executrix of the estate of said decedent I take exception 
to the findings and protest against the deficiencies shown 
in your said letter of December 22,1925, as follows; 
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Returned. ! 

Gross Estate: 

Real estate. $6,212.00 

Stocks and bonds . 34,727.00 

Mortgages, notes, cash and in¬ 
surance . 5,076.85 

Other miscellaneous property .... 6,050.88 

Transfers . 38,227.00 

Powers of appointment.j 

Deductions: 

Debts of decedent. 5,072.71 

Property identified as taxed within j 

five years . 23,859.88 

i 


Determined. 

$13,314.50 

35.489.20 

5,201.78 

6,133.88 

38.989.20 
306,669.49 


5,037.71 

14,150.00 


The grounds of my exceptions are that!the valuations 
placed upon the properties by the Commissioner are exces¬ 
sive and unwarranted by the facts, and that the deduc¬ 
tions claimed in the return are proper and can be sub¬ 
stantiated by evidence. 

Under Schedule F, Powers of Appointment, the estate 
is charged in your findings with real estate and personalty 
of the value of $306,669.49, said to constitute a one-half 
interest in the real estate of the estate of General W. H. F. 
Lee, deceased, and a one-half interest in the personalty of 
said estate. The right of the estate of Robert E. Lee, 
16 deceased, to any part of said realty and personalty 
is denied by George Bolling Lee, surviving son of 
said W. H. F. Lee, deceased, said George Bolling Lee hav¬ 
ing filed in the Court of Fairfax County, IVirginia, a suit 
entitled: “George Bolling Lee in his own fight and as ex¬ 
ecutor of the estate of the late W. H. Fl Lee, plaintiff, 
versus Mary M. Lee, defendant”, wherein|the right of his 
deceased brother, said Robert E. Lee, to dispose by will of 
any part of the estate of his deceased father is denied, 
and asking, among other things for a construction of the 
will of said W. H. F. Lee, deceased. Iii said suit said 
George Bolling Lee contends that the only interest said 
Robert E. Lee, deceased, had in the estate! of his deceased 
father was contingent upon said Robert E. Lee’s surviv¬ 
ing his mother, Mary Tabb Lee, who died in May, 1924, 
and that said Robert E. Lee having died on September 7, 
1922, prior to the death of his mother, he had no right to 
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devise any interest in either the realty or the personalty 
of the estate of said W. H. F. Lee, deceased. Said cause 
came on for hearing before Judge Samuel G. Brent on 
January 14,1926, and has not as yet been determined. The 
determination of said Judge, whichever way it may be, 
will in all probability be carried to the Court of Appeals 
of Virginia, and not until said appellate court decides the 
case can it be determined whether said one-half interest 
in the real property and personalty of said estate of 
W. II. F. Lee, deceased, properly passed under the will of 
said Robert E. Lee, deceased. 

17 The Executrix further states that she desires a 
hearing upon her protest herein made. 

Respectfully, 

(Sig.) MARY M. LEE, 

Executrix . 

18 Exhibit C. 

(Copy.) 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

MT-ET-01.—S47-OJV. 

District of Virginia. 

Estate of Robert E. Lee. 

Date of death: September 7, 1922. 

Deficiency tax: $8,544.39. 

Oct. 2, 1926. 

Mary M. Lee, 

Executrix Estate of Robert E. Lee, 

1733 Riggs Place Northwest, 

Washington, D. C. 

Madam : 

The Bureau has examined the protest filed by you, as 
executrix of the above-named estate, against the tentative 
findings as set forth in letter directed to you under date of 
December 22,1925. 

In view of the evidence now of record and your protest, 
no adjustments are made in the tentative findings as set 
forth in the above-mentioned letter. 
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i 

i 

The protest in respect to the determined values of real 
estate; stocks and bonds; mortgages, notes, cash & insur¬ 
ance; other miscellaneous property; transfers; powers of 
appointment; debts of decedent, and property taxed within 
five years, is rejected for the reason that tbe protest in 
respect to all items other than “Powers of Appointment” 
is general, no reference being made as to any particular 
item, the determined value of which is objected to. 

In view of the foregoing, the gross estate remains un¬ 
changed at $405,798.05; the deductions are $71,448.26, and 
the net estate $334,349.79, the tax upon the transfer of 
which is $8,873.99. The return, on Form 706, show’s a tax 
of $329.60 which was paid March 7, 1924, within one year 
and six months from date of death. 

The determination of a tax amounting to $8,873.99 re¬ 
sults in a deficiency amounting to $8,544.39. 

19 Pursuant to Section 318 of the Revenue Act of 
1926, notice of deficiency, amounting to $8,544.39 in 
estate tax with respect to the estate of Robert E. Lee, is 
hereby given, with a view to the assessment, and collection 
thereof. Any portion of the amount so assessed, not paid 
within thirty days from the date of noticO and demand 
from the Collector, will bear interest at tlie rate of one 
per centum per month from the date of sqch notice and 
demand, unless an extension of time for payment should 
be granted. j 

Within sixty days (not counting Sunday as the sixtieth 
day) after the mailing of this notice, you may, in accord¬ 
ance with the provisions of Section 308 of the Revenue Act 
of 1926, file a petition with the Board of Thx Appeals for 
a redetermination of the deficiency. The address of the 
Board is, United States Board of Tax Appeals, Earle 
Building, 13th & E Streets, Northwest, Washington, D. C. 

No claim in abatement of any deficiency! which may be 
assessed in this case will be entertained. 

If you acquiesce in this determination, either in whole 
or in part, you are requested to sign the enclosed waiver 
of restrictions on the assessment and collection of so much 
of the deficiency as results from the adjustments in which 
you acquiesce, and forward it to the Commissioner of In- 
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ternal Revenue, Washington, D. C., marked for the atten¬ 
tion of the Estate Tax Division, Miscellaneous Tax Unit. 
Respectfully, 

(Sig.) D. H. BLAIR, 

! Commissioner. 

Enclosure. 

ACS. 

20 (Copy.) 

Form 890—April, 1926. 

Treasury Department, Internal Revenue Service. 

Waiver of Restrictions on Assessment of Deficiency. 

To the Commissioner of Internal Revenue, 

Washington, D. C.: 

Attention Miscellaneous Tax Unit, Estate Tax Division. 

Pursuant to Section 308 ( d) of the Revenue Act of 1926, 
notice is hereby given that the undersigned executor of the 
estate of Robert E. Lee agrees to the findings disclosed 
by the letter from the Bureau of Internal Revenue, Wash¬ 
ington, D. C., dated Oct. 2, 1926, and bearing the symbols 
647-Va. except with respect to the items listed below, and 
waives the restrictions provided in Subdivision (a) of the 
aforesaid section, on the assessment and collection of the 
undischarged portion of the deficiency resulting from the 
adjustments agreed to. 


(Attach additional sheets if necessary.) 

(Signed) -, 

Executor. 

Date:-. : Street:-. City:-. State:-. 

21 Exhibit D. 


(Copy.) 

I, William Henry Fitzhugh Lee, of Ravens worth, County 
of Fairfax, State of Virginia, do make this my last will, 
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revoking* all others, which may have heretofore been made 
by me. j 

1. I desire that my executors shall erect a suitable monu¬ 
ment & to cost not less than one thousand dollars over the 
grave of my wife whose remains lie buried with her two 
children in the old Cemetery at Richmond, Virginia. 

2. I bequeath all of my personal and real estate of every 
nature kind and description, wheresoever situated to my 
wife Mary Tabb Lee during her life, and at her death, to 
be divided between my two sons, R. E. Lee, Jr., and George 
Bolling Lee, provided they or their children are alive at 
the death of their mother. Should neither! of my sons or 
their children be alive at their mother’s 1 death, without 
having devised the estate bequeathed to them, the said 
estate shall pass an descend to my heir£ at law. But 
should either of my sons die prior to their mother leaving 
no issue of their body and without having devised the prop¬ 
erty given them by my will, the same shall descend to the 
survivor or to the children of the survivor of them. 

No. 3. Should my dear wife at any time desire to marry 
again, then upon the occurrence of that event, it is my will 
that the income from my entire estate shall be divided be¬ 
tween my wife and two sons, share and share alike 

22 and shall so continue to be divided as aforesaid un¬ 
til the death of my wife, when my entire estate shall 

descend to my sons as provided in clause 2 of my will. I 
hereby appoint Robt. Edw. Lee, Jr., and George Bolling 
Lee my executors and request that thejj- be allowed to 
qualify without security. It is my desire! that my friend 
Mr. Jas. M. Love of Fairfax, Va. be consulted as counsel¬ 
lor by my said executors. | 

Witness my hand and seal this — day of August, 1891. 

W. H. F. LEE. [seal.] 

MILDRED C. LEE. 

R. E. LEE. | 

J. M. LOVE. | 

23 Exhibit E. 

(Copy.) | 

I, Robert E. Lee, of the County of Fairfax, State of Vir¬ 
ginia, but temporarily residing at 1733 Riggs Place, Wash- 

3—5258a I 
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ington, D. C., do hereby make, publish and declare this as 
and for my last will and testament; hereby revoking any 
and all wills by me at any other time made. 

First. I devise to my wife, Mary M. Lee, the residence 
which I own at 1733 Riggs Place, Washington, D. C., for 
which a conveyance is being prepared. 

Second. Whereas, my father, William H. F. Lee, died 
about thirty years ago, leaving his estate to my mother for 
and during her life, with the remainder in fee in said 
estate to myself and to my brother, George Bolling Lee, I 
hereby devise and bequeath to my wife, Mary M. Lee, my 
interest in the estate so left by my father, until she re¬ 
marries, or, should she not re-marry, then during her life 
time, "with the remainder after her re-marriage or her death, 
as the ease may be, to my said brother, George Bolling Lee. 

Third. I hereby devise to my said wife, Mary M. Lee, in 
fee, a tract of land containing three hundred and seventy- 
five (375) acres, more or less, just East of the Ravensworth 
Farm in Fairfax County, Virginia, being the land inherited 
by me from my aunt, Mildred C. Lee, and also in fee, my 
one-half (%) interest in a tract of about three hundred 
(300) acres adjacent to the Ravensworth Station in Fair¬ 
fax County, Virginia, part of the land which I in- 
24 herited from my uncle, General G. W. C. Lee. 

Fourth. After the death of my wife, I bequeath to 
Washington & Lee University, at Lexington, Virginia, three 
(3) portraits now in said residence at 1733 Riggs Place, 
Washington, D. C., one being a portrait of General Robert 
E. Lee; one of Mrs. Robert E. Lee; and one of George 
Washington Parke Custis. And, after her death, I be- 

page 2 

queath to my brother, Dr. George Bolling Lee, of New York, 
the silver now in said residence, known as the “ Mount Ver¬ 
non Silver’’ and the “Lee Silver”—the possession of the 
said portraits and the said silver to remain with my wife 
during her lifetime. 

Fifth. All other personal property of every kind and 
description wherever situated and in whatever way evi¬ 
denced belonging to me at my death, or to which I have any 
claim at my death, and not hereinbefore specifically men¬ 
tioned, I give, devise and bequeath unto my wife, Mary M. 
Lee. 
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Sixth. I hereby constitute and appoint! my dear wife, 
Mary M. Lee, executrix of this my last will and testament 
and request any court or Courts in which she may qualify 
under this will to permit her to qualify without requiring 
bond of her. j 

Seventh. It is my hope that my dear wife will, when she 
has need of advice, consult with my friends, Burke & 
25 Herbert, bankers of Alexandria, Virginia, who have, 
for a long period, handled so successfully the estate 
of my family, and I am sure they will extepd to my wife the 
same superior judgment and assistance which we have 
always had the honor of enjoying from them. 

Given under my hand this 10th day of May, 1922. 

ROBERT E. LEE. 

We, the undersigned, do hereby certify that Robert E. 
Lee whose name is signed to the foregoing paper, signed 
and declared the same as and for his last will and testament 
in our presence, and that we at his request, and in his pres¬ 
ence, and in the presence of each other, have hereunto 
signed our names as witnesses. 

PAMELIA C. MEBANE, 

Address: #1337 K St. N. W., 

Washington, D. C. 
CHARLES H. BUCHER, 

Address: Hot Springs, Virginia. 

j. t. McAllister, 

Address: Hot Springs, Va. 

Now, June 27, 1930, the foregoing Petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D.lGAMBLE, 

Clerk Board of Tax Appeals . 


j 
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26 Filed Jan. 29, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 21626. 

Mary M. Lee, Executrix Estate of Robert E. Lee, 1733 

Riggs Place N. W., Washington, D. C., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
in answer to the petition of the above-named taxpayer, ad¬ 
mits and denies as follows: 

I. Admits the allegations set forth in the paragraph of 
the pefition numbered I. 

II. Admits the allegations set forth in the paragraph of 
the petition numbered II. 

III. Denies that the determination of the deficiency tax 
is based upon errors as alleged in the paragraph of the 
petition numbered III. 

IV. Admits the allegations set forth in paragraph of the 
petition numbered IV, except so much thereof as . alleges 
that the power of appointment exercised by the decedent 
was a limited power of appointment and not a general 
power of appointment, and specifically denies such allega¬ 
tion. 

5. Denies each and every allegation contained in 
27 the petition not hereinbefore specifically admitted 
or denied. 

Wherefore it is respectfully prayed that the determina¬ 
tion of the Commissioner be approved. 

A. W. GREGG, 

General Counsel. 

Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

J. F. GREANEY, 

Special Attorney , 

Bureau of Internal Revenue. 
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Now, June 27, 1930, the foregoing Answer Certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

28 U. S. Board of Tax Appeals. Filed at Hearing, 

January 14, 1929. j 

i 

United States Board of Tax Appeals. 

* 

Docket No. 21626. i 

I 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, • 


Commissioner of Internal Revenue, Respondent. 

Petitioner’s Motion to Amend. 

Comes now the petitioner and moves the'Board for per¬ 
mission to amend her petition filed herein 1 by adding the 
following: j 

To paragraph III thereof: 

‘‘5. In attempting to levy a tax under Sec. 402 (e) Title 
TV of the Revenue Act of 1921 because the tax thereby 
attempted to be levied was beyond the power given Con¬ 
gress by Article I, Sec. 8, and is a violation of Article I, 
Sec. 9, of the United States Constitution, and also in vio¬ 
lation of the V Amendment of said Constitution.” 

To the prayers thereof: j 

“4. That the board may find as a matter of law, that the 
tax imposed upon the estate of said Robert E. Lee because 
of the exercise by said decedent of a general power of ap¬ 
pointment, was in violation of Article Ij Sec. 8, and of 
Article I, Sec. 9, of the Constitution of the United States; 

and also in violation of the V Amendment to said 
29 Constitution.” 

JOHN E. LASKEY, 
Attorney i for Petitioner. 
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Now, June 27,1930, the foregoing Motion to Amend certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

30 United States Board of Tax Appeals. 

Docket No. 21626. 

Mary M. Lee, Executrix of the Estate of Robert E. Lee-, 

Dec’d, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Excerpt from the Transcript of Testimony of January 14, 

1929. 

Mr. Pendleton: There is no objection to the amendment 
your Honor; the allegation, however, is denied by the 
Respondent. 

The Member: Very well, leave is given to amend and the 
allegations thereof will be treated as being denied. 

Now, June 27, 1930, the foregoing Excerpt from the 
Transcript of Testimony certified from the record as a 
true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

31 United States Board of Tax Appeals, Washington. 

Docket No. 21626. 

Mary M. Lee^ Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order to Show Cause. 

It having come to the attention of the Board of Tax Ap¬ 
peals that a decree has been entered in the litigation in the 
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Circuit Court of Fairfax County, Virginia, entitled George 
Bolling Lee, in his own right and as Executor of W. H. F. 
Lee vs. Mary M. Lee, involving a construction of the will 
of W. H. F. Lee, deceased; which said will this Board in 
the above-entitled proceeding, is called upon to construe 
to the end that it be determined whether property passed 
under a valid exercise of a power of appointment; and it 
appearing that said decree may be a necessary or proper 
matter for this Board to consider: it is 

Ordered: That the parties hereto, at Washington, D. C., 
on the 9th day of October, 1929, show’ cause why such decree 
should not be made a part of the record in this proceeding. 
(Signed) WILLIAM R. GREEN, Jr., 

Member United States Board of Tax Appeals . 

Dated Washington, D. C., October 1, 1929. j 

A true copy. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals . 1 

* j 

Now, June 27, 1930, the foregoing Order to Show Cause 
certified from the record as a true copy. 

i 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals . 

i 

32 United States Board of Tax Appeals. Filed Oct. 4, 

1929. j 

United States Board of Tax Appeals, Washington. 

i 

Docket No. 21626. ! 

} 

j 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 

' v. 

Commissioner of Internal Revenue, Respondent. 

Answer of the Petitioner , Mary M. Lee , Executrix of the 
Estate of Robert E. Lee, Deceased , to the Rule to Show 
Cause Herein , Dated October 1, 1929. 

For answer to the rule issued herein, dated October 1, 
1929, that the parties hereto, at Washington; D. C., on the 
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9th day of October, 1929, show cause why the decree en¬ 
tered in the litigation in the Circuit Court of Fairfax 
County, Virginia, entitled George Bolling Lee, in his own 
right and as Executor of W. H. F. Lee vs. Mary M. Lee, 
involving the construction of the will of W. H. F. Lee, de¬ 
ceased, should not be made a part of the record in this 
proceeding, the petitioner Mary M. Lee, executrix of the 
estate of Robert E. Lee, deceased, by her attorney of rec¬ 
ord herein, says that she knows no reason why such decree 
should not be made a part of the record in this proceed¬ 
ing and consents that said decree be made a part thereof. 

MARY M. LEE, 

; Executrix of the Estate of 

Robert E. Lee, Deceased, 
By JOHN E. LASKEY, 

Her Attorney. 

Now, June 27, 1930, the foregoing Answer of Petitioner 
to Order to Show Cause certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

33 United States Board of Tax Appeals. Filed Oct. 8, 

1929. 

United States Board of Tax Appeals. 

Docket No. 21626. 

Mary M. Lee, Executrix Estate of Robert E. Lee, 1733 
Riggs Place N. W., Washington, D. C., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Anstver of the Respondent to the Rule to Show Cause 

Herein, Dated October 1 , 1929. 

For answer to the rule issued herein, dated October 1, 
1929, that the parties hereto, at Washington, D. C., on the 
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9th day of October, 1929, show cause why the decree en¬ 
tered in the litigation in the Circuit Court of Fairfax 
County, Virginia, entitled George Bolling Lee in his own 
right and as executor of W. H. F. Lee v. Mary M. Lee 4 ‘in¬ 
volving a construction of the will of W. H. F. Lee, de¬ 
ceased ” should not be made a part of the I record in this 
proceeding, the respondent says that said decree should not 
be made a part of the record for the following reasons: 

1. Said decree has not been offered in evidence by either 

party to this appeal. j 

2. Said decree is not a matter of which the Board should 

take judicial notice. ! 

34 3. Said decree does not set forthi the issues in¬ 
volved in said litigation and therefore does not show 

what the court was called upon to decide. 

(Signed) C. M. CHjAREST, 

C. M. CHjAREST, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: I 

LEWIS S. PENDLETON, j 

Special Attorney , Bureau of Internal Revenue. 

LSP/lmh-10/8/29. j 

Now, June 27, 1930, the foregoing Answer of Respondent 
to Order to Show Cause certified from the record as a true 
copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

35 United States Board of Tax Appeals. 

Docket No. 21626. j 

Mary M. Lee, Executrix of the Estate ofj Robert E. Lee, 

Dec’d, Petitioner, j 

vs. 

Commissioner of Internal Revenue, Respondent. 

Excerpt from the Transcript of Testimony of October 

9, 1929. j 

The Member: * * * I am going toj admit into evi¬ 

dence the decree. I will give you an opportunity to check 

4—5258a 
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this one, verify it, and ascertain whether or not it is a true 
and correct copy, or, if you are satisfied it is a true copy, 
it will be admitted; otherwise, we will arrange for a true 
copy to be provided. 

Note an exception to my remarks and to my order mak¬ 
ing the decree a part of the record in this case. 

Now, June 27, 1930, the foregoing Excerpt from the 
Transcript of Testimony certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

1 B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

36 In the Circuit Court of Fairfax County, Virginia. 

In Chancery. 

George Bollixg Lee, in His Own Right and as Executor of 

W. H. F. Lee, Complainant, 

vs. 

Mary M. Lee, Defendants. 

Decree. 

This cause coming on to be heard on the bill of complaint 
of George Bolling Lee, Complainant, in his own right and 
as Executor of the estate of the late W. H. F. Lee, together 
with exhibits thereto; and on the answer, and exhibits 
thereto, of Mary M. Lee, defendant, to said Bill of Com¬ 
plaint; and on the Amended and Supplemental Bill of 
Complaint, and exhibits thereto, of George Bolling Lee, 
Complainant, in his own right and as Executor of the estate 
of the late W. H. F. Lee against Mary M. Lee and Thal- 
himer Brothers, Inc., a corporation, and Charles C. Bowe 
and N. W. Bowe, trading as N. W. Bowe & Son, defendants; 
and on the “ Motion to Dismiss and Answer ” and exhibits 
thereto, of Mary M. Lee to the said Amended and Supple¬ 
mental Bill; and on the Answer of Thalhimer Brothers, 
Inc., a corporation; and on the testimony taken and intro¬ 
duced on behalf of complainant, George Bolling Lee, and 
defendant, Thalhimer Brothers, Inc., a corporation, and on 
Motion of Mary M. Lee to dissolve the Injunction granted 
by this court on the 25th day of June, 1924, and thereafter 
enlarged until the further order of this Court, or the Judge 
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of the Court in vacation; and was argued by counsel rep¬ 
resenting all the parties; 

On consideration whereof: 

i 

37 It is hereby considered, adjudged, ordered and de¬ 
creed that Mary M. Lee, her alienees and assigns, 

defendants in this cause, now have, hold, and are entitled 
to an estate for the life or widowhood of said Mary M. Lee, 
in one moiety of all the property and estate, real, personal 
and mixed, of which the late W. H. F. Lee died seised and 
possessed, together with one-half of all the rents, issues 
and profits thereof, which have accrued since the date of 
the death of Mary Tabb Lee, widow of said W. H. F. Lee, 
or shall hereafter accrue during the continuance of her 
estate, with remainder in fee simple to George Bolling Lee 
and that George Bolling Lee is entitled to fhe other moiety 
in the estate of the late W. H. F. Lee in fee simple. 

It is further considered, adjudged, ordered and decreed 
that the injunction heretofore granted by this court on the 
25th day of June, 1924, and thereafter enlarged until the 
further order of this Court, or the Judge!of the Court in 
vacation, against the said Mary M. Lee,i preventing her 
from occupying, or attempting to occupy, any of the real 
estate belonging to the estate of the said General W. H. F. 
Lee, and especially Ravensworth, in Fairfax County, Vir¬ 
ginia, be, and the same is hereby, dissolved. 

It is further considered, adjudged, ordered and decreed 
that Mary M. Lee, and those claiming under her are en¬ 
titled to partition of all the property and estate of the late 
W. H. F. Lee, real, personal and mixed, and they are hereby 
granted leave to apply, from time to time,: for the appoint¬ 
ment of Commissioners or a Master Commissioner, in par¬ 
tition and for any further orders and decrees, as they may 
be advised. 

38 It is further considered, adjudged, ordered and 
decreed that the late Robert E. Lee, Jr., died in¬ 
testate as to his one-third interest in 609 East Broad 
Street, Richmond, Virginia, and that George Bolling Lee is 
now the owner thereof under deed from his mother, Mary 
Tabb Lee, the sole heir at law of Robert E. Lee, Jr., and that 
Thalhimer Brothers, Inc., a corporation, is entitled to pos¬ 
sess, use and enjoy all the property on Broad and 6th Streets, 
in the City of Richmond, Virginia, according to the terms, 
provisions and conditions of the leases entered into between. 


i 
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said Thalhimer Brothers, Inc., and Mary Tabb Lee and 
George Bolling Lee, and joined in by Mary M. Lee, and 
according to the terms, provisions and conditions of the 
deed of bargain and sale between said corporation and 
Mary M. Lee, but without prejudice to the rights of George 
Bolling Lee. 

George Bolling Lee, and Thalhimer Brothers, Inc., a cor¬ 
poration, having indicated their intention of applying to 
the Supreme Court of Appeals of Virginia, for an Appeal 
and Writ of Supersedeas, the Court doth suspend the oper¬ 
ation of this Decree for ninety days, from the rising of the 
Court, in so far as it applies to the actual partition of the 
property, but not to apply to the payments due and to be¬ 
come due to Mrs. Mary M. Lee by Thalhimer Brothers, Inc., 
under the deed of bargain and sale pending final partition, 
conditioned upon said parties or either, or some one for 
them, entering into a proper suspending bond in the 
penalty of $1000.00 with approved security conditioned ac¬ 
cording to law, within twenty days from the rising of this 
Court. 

A Copy. Teste: 

(Signed) F. W. RICHARDSON, 

Clerk. 

Now, June 27, 1930, the foregoing Decree certified from 
the record as a true copy. 

[Seal IJ. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

39 A true copy. Teste: 

B. D. GAMBLE, 

Clerk XJ. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 21626. 

Promulgated November 18, 1929. 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Estate Tax. Held , that under section 402 (e) of the Reve¬ 
nue Act of 1921 certain property should be included in the 
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decedent’s gross estate as 4 ‘property passing under a gen¬ 
eral power of appointment exercised by the decedent”; 
that section 402 (e) was constitutional; and that no ques¬ 
tion of retroactivity was involved. 

I 

i 

John E. Laskey, Esq., for the petitioner, i 
L. S. Pendleton, Esq., for the respondent.! 


The respondent, as set forth in his deficiency letter dated 
October 2, 1926, determined a deficiency in estate taxes in 
the amount of $8,544.39, and this proceeding for a rede¬ 
termination thereof is brought by the petitioner as execu¬ 
trix of the estate. 

In arriving at the deficiency, the respondent included as 
a part of the decedent ’s gross estate the suni of $306,669.49, 
representing the value, at the date of death, of one-half of 
the estate of W. H. F. Lee, the decedent’s! father, subject 
to the life estate of Mary Tabb Lee, the decedent’s mother. 

In this proceeding none of the facts are jin dispute, and 
the questions are (1) whether the property above-men¬ 
tioned is properly includable in the gross estate under the 
provisions of section 402 (e) of the Revenue Act of 1921, 
and (2) if includable, whether the tax thereby attempted 
to be levied is beyond the power given Congress by Article 
1, section 8, and is in violation of Article 1, section 
40 9 of the Constitution of the United! States and also 

in violation of the Fifth Amendment thereto. 


Findings of Fact. 


The decedent’s father, TV H. F. Lee, died on October 15, 
1891, leaving a last will and testament which was duly ad¬ 
mitted to probate and record before the County Court of 
Fairfax County, Virginia. The provisions of the will so 
far as material to the issues in this case are as follows: 

2. I bequeath all of my personal and real estate of every 
nature kind and description, wheresoever situated to my 
wife Mary Tabb Lee during her life, and| at her death, to 
be divided between my two sons R. E. Lee^ Jr., and George 
Bolling Lee, provided they or their children are alive at 
the death of their mother. Should neither of my sons or 
their children be alive at their mother’s death, without 
having devised the estate bequeathed to them, the said 
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estate shall pass and descend to my heirs at law. But 
should either of my sons die prior to their mother leaving 
no issue of their body and without having devised the prop¬ 
erty given them by my will, the same shall descend to the 
survivor or to the children of the survivor of them. 

The decedent, Robert E. Lee, died on September 7, 1922, 
leaving a last will and testament, which was duly probated 
before the Circuit Court of Fairfax County, Virginia, on 
September 30, 1922. The second paragraph of the will of 
Robert E. Lee, reads as follows: 

Second: Whereas, my father, William H. F. Lee, died 
about thirty years ago, leaving his estate to my mother for 
and during her life, with the remainder in fee in said estate 
to myself and to my brother, George Bolling Lee, I hereby 
devise and bequeath to my wife, Mary M. Lee, my interest 
in the estate so left by my father, until she re-marries, or, 
should she not re-marry, then during her life time, with 
the remainder after her re-marriage or her death, as the 
case may be, to my said brother, George Bolling Lee. 

Marv Tabb Lee survived the decedent and died on May 
5, 1924. 

40a George Bolling Lee filed a suit against Mary M. 

Lee in the Circuit Court of Fairfax County, Virginia, 
in which suit he contended that the only interest Robert E. 
Lee, deceased, had in the estate of W. H. F. Lee, was con¬ 
tingent upon Robert E. Lee surviving his mother, Mary 
Tabb Lee, and that since he died prior to his mother, he 
had no right to devise any interest in either the realty or 
personalty of his father’s estate. The Court held against 
this contention and issued a decree the material part of 
which is as follows: 

It is hereby considered, adjudged, ordered and decreed 
that Mary M. Lee, her alienees and assigns, defendants in 
this cause, now have, hold, and are entitled to an estate for 
the life or widowhood of said Mary M. Lee, in one moiety 
of all the property and estate, real, personal and mixed, 
of which the late W. H. F. Lee died seised and possessed, 
together with one-half of all the rents, issues and profits 
thereof, which have accrued since the date of the death of 
Mary Tabb Lee, widow of said W. H. F. Lee, or shall here- 
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i 

after accrue during the continuance of her estate, with re¬ 


mainder in fee simple to George Bolling 
George Bolling Lee is entitled to the other 
estate of the late W. II. F. Lee in fee simple. 


Lee and that 
moiety in the 


No appeal from the above decree was taken by George 
Bolling Lee and the time in which an appeal could be 
taken has expired. 

The respondent, in arriving at his determination of a 
deficiency of $8,544.39 in estate tax, included as a part of 
the decedent’s gross estate the sum of $306,669.49, repre¬ 
senting the value at the date of decedent’s! death of one- 
half of the estate of W. H. F. Lee, the decedent’s father, 
subject to the life estate of Mary Tabb Lee,;the decedent’s 
mother, itemized as follows: 

41 One-half interest 601 S. E. Broad Street, 

Richmond .. $49,541.11 

One-half interest 603 S. E. Broad Street, Rich¬ 
mond . !.. 41,284.26 

One-half interest 605 S. E. Broad Street, Rich¬ 
mond .|.. 41,284.26 

One-half interest 607 S. E. Broad Street, Rich¬ 
mond .!.. 41,284.26 

One-half interest 609 S. E. Broad Street, Rich¬ 
mond .j.. 43,045.20 

One-half interest 211-213 E. 6 Broad and Grace 

Street-, Richmond .. ..{.. 23,479.20 

1202 N. Carey Street, Richmond .j.. 5,869.80 

Farm, White House, New Kent Co., Virginia.. 29,349.00 

Farm, (Home Place) Ravensworth, Virginia.. 19,566.00 

One-half interest in real estate in St. Louis, 

Missouri.I . . 7,826.40 

One-half interest in personalty. j. .. 4,140.00 

$306,669.49 


Total 


Opinion . 


Green : The question here involved is whether the re¬ 
spondent erred in including as a part of I the decedent’s 
gross estate under section 402(e) of the Revenue Act of 
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1921, the above amount of $306,669.49. Section 402(e) pro¬ 
vides in part as follows: 

42 Sec. 402. That the value of the gross estate of 
the decedent shall be determined by including the 
value at the time of his death of all property, real or per¬ 
sonal, tangible or intangible, wherever situated— 

******* 


( e ) To the extent of any property passing under a gen¬ 
eral power of appointment exercised by the decedent (1) 
by will, * * # . 

Both parties admit that the provisions of the will of 
W. H. F. Lee reciting 4 ‘without having devised the estate 
bequeathed to them” and “without having devised the 
property given them by my will” created a pow r er of ap¬ 
pointment in each of his sons to appoint one-half of his 
estate subject to the life estate of their mother, Mary Tabb 
Lee. The respondent based his determination in part on the 
ground that the will of the decedent’s father gave de¬ 
cedent such a power and the petitioner, in her brief, after 
reciting the above clauses of the will of W. H. F. Lee, states, 
“it is apparent that the will gave a power to appoint by 
‘devise’.” We are entirely in accord with the construc¬ 
tion winch the parties hereto have placed upon the will of 
the decedent’s father. Our conclusion in this respect coin¬ 
cides with that of the Circuit Court of Fairfax County, 
Virginia, for wiiile the decree does not mention powers of 
appointment, it is clear that such a decree would be errone¬ 
ous if no such pow r er existed. Cf. Lucas v. Duffield, (Va.) 
6 Grat. 456; Wootton v. Redd's Ex’r., (Va.) 12 Grat. 196; 
Randolph v. Wright , 81 Va. 60S’. 

The respondent determined that the powder was a “gen¬ 
eral” power; that it was exercised by the decedent by will; 
and that the property in question “passed” under the gen¬ 
eral power so exercised. 

43 The petitioner admits that a power existed and 
that it was exercised by the decedent by will but con¬ 
tends that the power was a “special” or “limited” power, 
rather than a “general” power and that the Act, if applied 
to the instant power, w T ould be unconstitutional as violating 
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i 

Article I, section 8; Article I, section 9; I and the Fifth 
Amendment to the Constitution of the United States. The 
petitioner further contends that since the power exercised 
was created prior to the passage of the Act, it would be giv¬ 
ing the statute a retroactive effect to apply it to the facts in 
this case and that there is nothing in section 402 (e) supra 
to indicate that Congress intended that section to be retro¬ 
active. Finally, the petitioner contends that in any event 
the only effectual exercise of the power by Robert E. Lee 
was to create a life estate in Mary M. Lee and that no tax 
could properly be levied against the reinainder in fee 
simple to George Bolling Lee, who took such remainder as 
heir-at-law or as devisee of W. H. F. Lee, rather than under 
the power exercised by his deceased brothel*. 

All of the above contentions of the petitioner, with the 
exception of the one relating to the retroactivity of the Act, 
were recently considered and adversely decided by us in the 
cases of Emily Annette Agnus Leser, Executrix, 17 B. T. A. 
266, and Edward J. Haney, Executor, 17 B. T. A. 464. See 
the cases cited therein and particularly the case of Fidelity - 
Philadelphia Trust Company, Executor J of the Will of 
Therese L. Coles, Deceased , v. McCaughn, decided by the 
District Court of the United States for the Eastern District 
of Pennsylvania, June 20, 1928, not reported in the 
44 Federal Reporter except in the margin of the opinion 
of the United States Circuit Court of Appeals for the 
Third Circuit, which Court, on August 29,1929, (— F. (2d) 
—) adopted and affirmed, respectively, the opinion and 
judgment of the Court below. 

In connection with petitioner’s contention that the re¬ 
spondent has, in the instant case, applied section 402 (e) 
supra retroactively, her position is that Congress did not 
intend that section to apply to powers created prior to the 
enactment of the Act but exercised thereafter, else it would 
have said so, and, that under the principles laid down in 
Schwab v. Doyle, 258 U. S. 529, it is error to include the 
property here in question in the decedeht’s estate under 
that section, for the reason that the powe;r which was exer¬ 
cised was created in 1891 long prior to the passage of the 
1921 Act. She further contends that if there is any doubt 
as to the applicability of section 402 (e) to powers created 

i 
i 
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prior but exercised subsequent to the passage of the Act, 
that doubt should, under Gould v. Gould, 245 U. S. 151, be 
resolved in her favor and against the Government. 

A careful reading of the statute leaves no doubt as to the 
intention of Congress for it specifically includes in the 
gross estate of every decedent dying after the passage of 
the Act “any property passing under a general power of 
appointment exercised by the decedent (1) by will.” Con¬ 
gress did not specify when a power had to be created any 
more than it specified when a person had to become in¬ 
vested with property in order that it be considered a part 
of his estate at death. The time of the creation of the 
power does not determine taxability any more than does 
the date of the acquisition of the decedent’s own 
45 property. In enacting section 402 ( e ), supra, Con¬ 
gress simply prescribed that three things be neces¬ 
sary in order that the kind of property in question be in¬ 
cluded in a decedent’s gross estate, namely, that (1) there 
be a “general” power of appointment; that (2) it be “ex¬ 
ercised by the decedent”; and that (3) there be property 
“passing” under the power so exercised. The petitioner 
concedes that the power in question was exercised and in 
our opinion above we have ruled adversely to the peti¬ 
tioner’s contentions regarding the first and third requisite 
of the statute. See Emily Annette Agnus Leser, Execu¬ 
trix, supra, and Edward J. Haney, Executor, supra. 

The tax sought to be imposed is an excise tax on the 
transfer of property at death and is measured by the value 
of the property transferred. Chase National Bank v. 
United States, 278 U. S. 327. In Chanler v. Kelsey, 205 U. 
S. 466, the Supreme Court, in speaking of powers exercised 
by a donee, said: 

However technically correct it may be to say that the 
estate came from the donor and not from the donee of the 
power, it is self-evident that it was only upon the exercise 
of the power that the estate in the plaintiffs in error became 
complete. Without the exercise of the power of appoint¬ 
ment the estates in remainder would have gone to all in the 
class named in the deeds of William B. Astor. By the ex¬ 
ercise of this power some were divested of their estates and 
the same were vested in others. It may be that the donee 
had no interest in the estate as owner, but it took her act of 
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appointment to finally transfer the estate to some of the 
class and take it from others. j 

i 

46 In the instant case the transfer was subsequent to 
the passage of the Act and in our opinion no ques¬ 
tion of retroactivity is involved. 

We, therefore, conclude that the power: which was ex¬ 
ercised by the decedent was a general power; that the prop¬ 
erty of the value of $306,669.49 which the respondent has 
included in the gross estate of the decedent passed under 
the exercise of that power; and that section 402 (e) of the 
Revenue Act of 1921 does not conflict with any provision of 
the Federal Constitution. 

Reviewed by the Board. 

Judgment will be entered for the respondent. 

Lansdon dissents. ! 

Now, June 27, 1930, the foregoing Findings of Fact & 
Opinion certified from the record as a tru6 copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. ©AMBLE, 

Clerk Board of Tax Appeals. 

47 United States Board of Tax Appeals, Washington. 

Docket No. 21626. 

j 

i 

Mary M. Lee, Executrix Estate of Robert E. Lee, Dec’d, 

Petitioner, 


Commissioner of Internal Revenue,! Respondent. 

i 

Decision. J 

Pursuant to the Board’s findings of fact and opinion, 
promulgated November 18, 1929, it is j 

Ordered and decided that there is a deficiency of $8,544.39 
in Estate Tax. 

Enter. 
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Entered Nov. 19, 1929. 

A true copy. Teste: 

[Seal U. S f Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

(Signed) WILLIAM R. GREEN, Jr., 

Member United States Board of Tax Appeals. 

Now, June 27, 1930, the foregoing Decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

i Clerk U. S . Board of Tax Appeals . 

48 United States Board of Tax Appeals. Filed May 14, 

1930. 

United States Board of Tax Appeals, Washington. 

Docket No. 21626. 

Mary M. Lee, Executrix Estate of Robert E. Lee, Dec’d, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys of record, 
that the decision of the Board of Tax Appeals in the above- 
entitled cause may be reviewed by the Court of Appeals 
of the District of Columbia. This stipulation and agree¬ 
ment is filed pursuant to Section 1002 (d) of the Revenue 
Act of 1926. 

JOHN E. LASKEY, 

JOHN E. LASKEY, 

Attorney for Petitioner , 

Albee Building , Washington , D. C. 

C. M. CHAREST, 

F., 

C.’m. CHAREST, 

General Counsel , Attorney for Respondent , 
Bureau of Internal Revenue , Washington 3 D. C. 
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Now, June 27, 1930, the foregoing Stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

49 United States Board of Tax Appeals. Filed May 

14, 1930. ! 

i 

In the Court of Appeals of the District of Columbia, April 

Term, 1930. j 

B. T. A. Docket No. 21626. No.!—. 

j 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

To the Honorable, the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

The petitioner, Mary M. Lee, Executrix of the Estate of 
Robert E. Lee, Deceased, respectfully shows: 


The petitioner is aggrieved by a decision and order of 
the United States Board of Tax Appeals I entered against 
her on November 19, 1929, in the case of Mary M. Lee, 
Executrix of the Estate of Robert E. Lee, Deceased, v. 
Commissioner of Internal Revenue, Number 21626 on the 
Docket of said Board of Tax Appeals, fey said decision 
and order a deficiency in estate tax of petitioner in the 
amount of $8544.39 was found, and the petitioner respect¬ 
fully submits her petition for a review thereof by 
50 the Court of Appeals of the District of Columbia, 
the parties hereto having stipulated and agreed that 
review shall be in this Court, as is evidenced by stipulation 
filed with the Clerk of the United States Board of Tax Ap- 
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peals, a copy of which said stipulation is hereto annexed, 
marked 44 Exhibit A” and prayed to be read as a part 
hereof. Jurisdiction of this Court is invoked under Sec¬ 
tions 1001 (a) and 1002 (d) of the Act of Congress ap¬ 
proved February 26,1926, entitled the Revenue Act of 1926. 

II. 

Statement of the Nature of the Controversy. 

The petitioner tiled her petition as Executrix of the 
Estate of Robert E. Lee, Deceased, with the United States 
Board of Tax Appeals on November 30, 1926, as provided 
by the Act of Congress approved February 26, 1926, en¬ 
titled the Revenue Act of 1926, requesting a redetermina¬ 
tion of a deficiency in estate tax in the amount of $8544.39, 
being the difference between the sum of $329.60 paid by 
the petitioner on the return made by her as said executrix, 
and the sum of $8873.99, the amount of estate tax claimed 
by the respondent to be due in a final notice of deficiency 
mailed to petitioner, dated October 2, 1926. The case be¬ 
fore the United States Board of Tax Appeals arose upon 
the following facts which are not in dispute, the question 
for decision of said Board of Tax Appeals being solely one 
of law: 

Robert E. Lee, also known as Colonel Robert E. 
51 Lee, Jr., died September 7,1922, leaving a will which 
was duly admitted to probate in the Circuit Court of 
Fairfax County, Virginia, September 30, 1922, by which 
will he devised and bequeathed certain property owned 
by him as his absolute estate to his wife, Mary M. Lee, pe¬ 
titioner herein, in fee simple. By the second clause of his 
will Robert E. Lee disposed of other property as follows: 

44 Second: Whereas, my father, William H. F. Lee, died 
about thirty years ago, leaving his estate to my mother for 
and during her life, with the remainder in fee in said estate 
to myself and to my brother, George Bolling Lee, I hereby 
devise and bequeath to my wife, Mary M. Lee, my interest 
in the estate so left by my father, until she remarries, or, 
should she not remarry, then during her lifetime, with the 
remainder aftqr her remarriage or her death, as the case 
may be, to my said brother, George Bolling Lee.” 
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The will named Mary M. Lee executrix, and she duly 
qualified as such. 

As executrix, Mary M. Lee, petitioner herein, made a 
Federal Estate Tax Return on form 706 as required by 
law and paid thereunder the sum of $329.60 upbn valuations 
placed by her on the property ow r ned by Robert E. Lee as 
his absolute estate. By letter dated December 22, 1925, 
the respondent notified the petitioner that an audit and 
review of said estate tax return had resulted in a deter¬ 
mination of a deficiency in the tax paid amounting to 
$8544.39. This deficiency resulted from the ; inclusion by 
the respondent, and the exclusion by the petitioner, as 
part of the gross estate of Robert E. Lee for the purpose 
of estate tax, of a power of appointment created in Robert 
E. Lee bv the will of his father, General W. H. F. 
52 Lee, who died on October 15, 1891, which will was 
duly admitted to probate in the County Court of 
Fairfax County, Virginia. By the second paragraph of 
this will it w’as provided: 

“2. I bequeath all of my personal and real estate of 
every nature and kind and description, wheresoever situ¬ 
ated to my wife Mary Tabb Lee, during her life, and at 
her death, to be divided between my two sobs, R. E. Lee, 
Jr., and George Bolling Lee, provided they or their children 
are alive at the death of their mother. Should neither of 
my sons or their children be alive at their mother’s death, 
without having devised the estate bequeathed to them, the 
said estate shall pass and descend to my heirs at law. But 
should either of my sons die prior to their mother, leaving 
no issue of their body and without having devised the prop¬ 
erty given them by my will, the same shall descend to the 
survivor or to the children of the survivor of them.” 

i 

Robert E. Lee died before his mother, Mlary Tabb Lee, 
life tenant under the will of General W. H. p. Lee, the said 
Mary Tabb Lee dying May 5, 1924. j 

The deficiency sought to be collected by the respondent, 
and determined to be due by the order of the United States 
Board of Tax Appeals, entered November 19,1929, is based 
upon Sec. 402 ( e) Title IV, of the Revenue Act of 1921. 
The case was submitted to the United States Board of 
Tax Appeals upon briefs, and thereafter, j under date of 


i 
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October 1, 1929, said Board of Tax Appeals of its own 
motion issued an order to show cause why a decree of the 
Circuit Court of Fairfax County, Virginia, in the case of 
George Bolling Lee, etc. v. Mary M. Lee, heard in Chancery 
in said Court, should not be made part of the record. 

53 To the order to show cause issued as aforesaid, the 
petitioner filed her answer on October 4, 1929, con¬ 
senting to the inclusion of said decree as a part of the 
record. The respondent filed his answer to said order to 
show cause on October 8, 1929, and contested the inclusion 
of said decree of the Circuit Court of Fairfax County as 
a part of the record. After hearing duly had before said 
Board of Tax Appeals on October 9, 1929, it was ordered 
by the Board that said decree be made a part of the record. 
Upon consideration of the uncontroverted facts in the case, 
said decree of the Circuit Court of Fairfax County, Vir¬ 
ginia, and the estate tax law purporting to be applicable 
thereto, the United States Board of Tax Appeals rendered 
its opinion and entered said order of redetermination upon 
which this petition for review is based. 

The nature of the controversy before the Board of Tax 
Appeals was the determination: 

1. Whether the value of certain property over which 
the decedent was given a power of appointment by the will 
of his father who died October 15, 1891, which power of ap¬ 
pointment could be, and was, exercised only by will of the 
decedent, was properly included in his gross estate. 

2. Whether the power of appointment created in the de¬ 
cedent by the will of his father who died October 15, 1891, 
which powder could be, and w r as, exercised only by will, w T as 
a “general” power, and a 4 ‘general” power within the 
meaning of See. 402 (e), Title IV, of the Revenue Act of 

1921. 

54 3. Whether the remainder in fee (after termina¬ 
tion of the life estate of Mary M. Lee) attempted to 

be appointed to George Bolling Lee by the will of the de¬ 
cedent, was properly included in decedent’s gross estate 
for the purpose of estate tax, where the attempted exercise 
of the power w^as ineffectual and said remainder passed to 
George Bolling Lee as devisee under the will of the father 
(donor) who died October 15, 1891. 

4. Whether Sec. 402 (e), Title IV, of the Revenue Act of 
1921, was constitutional and valid, so far as it purported to 
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include property passing under the power of appointment 
created in the decedent by the will of his father who died 
October 15, 1891, which power of appointment could be, 
and was, exercised only by will. j 

5. Whether Sec. 402 (e), Title IV, of the Revenue Act of 
1921, was constitutional and valid, so far as it purported 
to include in the gross estate of the decedent the remainder 
in fee attempted to be appointed to George Bolling Lee by 
the will of the decedent, where the attempted exercise of 
the power was ineffectual and said remainder passed to 
George Bolling Lee as devisee under the will of the father 
(donor) who died October 15, 1891. 

j 

III. j 

j 

Assignments of Error. 

i 

The errors committed by the United Stated Board of Tax 
Appeals upon which the petitioner relies as the basis of 
this review, are as follows: | 

55 1. The Board erred in holding the naked and col¬ 

lateral power of appointment created in the decedent 
by the will of his father, a “general” poWer, where said 
naked and collateral power of appointment could be exer¬ 
cised only by will. • 

2. The Board erred in holding the naked and collateral 
power of appointment created in the decedent by the will 
of his father, a “general power of appointment” within the 
meaning of Sec. 402 (e), Title IV, of the Revenue Act of 
1921, where said naked and collateral power of appoint¬ 
ment could be exercised only by will. 

3. The Board erred in holding the naked and collateral 
power of appointment created in the decedent by the will 
of his father, a “general” power, where the power of ap¬ 
pointment could not be exercised in favor of the decedent, 
donee of the power. 

4. The Board erred in holding the naked and collateral 
power of appointment created in the decedent by the will 
of his father, a “general” power, where tljie power of ap¬ 
pointment could not be exercised by the decedent, donee, 
(a) at any time, (b) in favor of any person I or persons, and 
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(c) by any mode of disposition whether by deed and/or 
will. 

5. The Board erred in holding the naked and collateral 
power of appointment created in the decedent by the will 
of his father, a “general” power, where said naked and 
collateral power of appointment could be exercised only 
by will and was not tantamount to a limitation in fee with 
all the attributes thereof. 

6. The Board erred in holding the naked and col- 

56 lateral power of appointment created in the dece¬ 
dent by the w T ill of his father, a 44 general’’ power, 

where said naked and collateral powder of appointment 
could be exercised only by will, and where, by the law of the 
situs of the property, a power limited in its exercise to 
appointment by will only is a 44 special’’ or 44 limited ’ 9 
power. 

7. The Board erred in holding that Sec. 402 ( e ), Title 
IV, of the Revenue Act of 1921, is retroactive, and applies 
to the exercise of a power of appointment after passage of 
the Act, although the power of appointment was created 
prior thereto. 

8. The Board erred in including in the property passing 
under the exercise of the power of appointment the re¬ 
mainder in fee attempted to be appointed to George Boll¬ 
ing Lee by the will of the decedent, where the attempted 
exercise of the power by the decedent was ineffectual and 
said remainder in fee passed to said George Bolling Lee as 
devisee under the will of the father (donor) who died Octo¬ 
ber 15, 1891. 

9. The Board erred in failing and refusing to uphold the 
contention of the petitioner that the tax sought to be col¬ 
lected under Sec. 402 (e), Title IY, of the Revenue Act of 
1921, is unconstitutional and void in that it seeks to lay 
and collect a direct tax in violation of Article I, Section 8 
and Article I, Section 9, Clause 4 of the Constitution of the 
United States, and in that it seeks to take property of the 
petitioner for public use without just compensation, and 
without due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

10. The Board erred in failing and refusing to up- 

57 hold the contention of the petitioner that the tax 
sought to be collected under Sec. 402 (e), Title IY, 

of the Revenue Act of 1921, is unconstitutional and void 
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in that it seeks to lay and collect a direct tax, in violation 
of Article I, Section 8 and Article I, Section 9, Clause 4 of 
the Constitution of the United States, and jin that it seeks 
to take property of the petitioner for public use without 
just compensation, and without due process of law, in vio¬ 
lation of the Fifth Amendment to the Constitution of the 
United States, where, under the facts of this case, the naked 
and collateral power of appointment created in the de¬ 
cedent prior to the passage of the Act \v:as a ‘ 4 limited” 
power exercisable only by will, even though said “limited 
power was exercised after passage of said Act. 

11. The Board erred in failing and refusing to uphold 
the contention of the petitioner that the tax sought to bP 
collected under Sec. 402 (e), Title IY, of the Revenue Act 
of 1921, on the remainder in fee attempted to be appointed 
to George Bolling Lee by the will of the decedent, is un¬ 
constitutional and void in that it seeks to lay and collect a 
direct tax, in violation of Article I, Section 8 and Article I, 
Section 9, Clause 4 of the Constitution of the United States, 
and in that it seeks to take property of the petitioner for 
public use without just compensation, and without due 
process of law, in violation of the Fifth Amendment to the 
Constitution of the United States, where, under the facts 
of this case, the attempted exercise of the power by the 

decedent as to said remainder in fee, was ineffectual, 
58 and said remainder in fee passed! to said George 

Bolling Lee as devisee under the will of the father 
(donor) who died October 15, 1891. 

12. The Board erred in rendering decision for the re¬ 
spondent and in entering its order of November 19, 1930. 

Wherefore your petitioner prays that this Honorable 
Court may review the decision, opinion and order of said 
United States Board of Tax Appeals, and reverse and set 
aside the same, and direct the entry of an order by said 
United States Board of Tax Appeals in favor of the peti¬ 
tioner determining that there is no deficiency in the amount 
of estate tax due from or upon the estate pf Robert E. Lee, 
deceased, and that from the valuations determined by the 
respondent, and excluding the sum of $306,669.49 sought 
to be included in the tax as the value of property alleged by 
respondent to pass under the purported exercise of the 
power of appointment herein, there is a refund of $52.8Q 


44 


MARY M. LEE, EXECUTRIX, ETC., VS. 


due to the petitioner as appears from the Summary under 
Exhibit A of the petition filed with said Board; that the 
clerk of said United States Board of Tax Appeals be di¬ 
rected to transmit and deliver to the Clerk of this Court 
certified copies of all and every of the documents necessary 
and material to the presentation and consideration of the 
foregoing petition for review and required by the rules of 
this Court and the statutes in such cases made and pro¬ 
vided ; and for such other and further relief as may to this 
Court seem mete and proper. 

JOHN E. LASKEY, 

LEONARD J. GANSE, 

Attorneys for Petitioner, 

Albee Building, Washing ton, D. C. 

59-61 District of Columbia, $$: 

John E. Laskey, being first duly sworn according to law 
on oath deposes and says : 

That he is one of the attorneys for the petitioner in this 
proceeding; that he prepared the foregoing petition for re¬ 
view and knows the contents thereof; that the allegations 
of fact therein contained are true to the best of his knowl¬ 
edge, information and belief; that said petition is not filed 
for the purpose of delay; and that he believes the petitioner 
is justly entitled to the relief sought. 

JOHN E. LASKEY. 

Subscribed and sworn to before me this 14th day of 
May, 1930. 

[notarial seal.] JENNIE M. RYAN, 

Notary Public, D. C. 
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62 United States Board of Tax Appeals. Filed May 

14,1930. | 

The United States Board of Tax Appeals, Washington 

D. c. j 

I 

Docket No. 21626. I 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

To the Honorable C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C. ! 

Sir : : 

Please take notice that on the 14th day of May, 1930, 
the undersigned presented to the United States Board of 
Tax Appeals and tiled with the Clerk thereof, the petition 
of Mary M. Lee, Executrix of the Estate of Robert E. Lee, 
Deceased, a copy of which petition is hereto annexed, for 
a review by the Court of Appeals of the District of Colum¬ 
bia, of the decision and final order of the Board in the 
above entitled proceeding entered upon thcj records of said 
Board on the 19th dav of November, 1929.; 

JOHN E. LASKEY, 

JOHN E. LASKEY, 

LEONARD J. GANSE, 
LEONARD J. GANSE, 

Attorneys for petitioner, 

Albee Building, Washington, D. C. 

63 Service of copy of the foregoing notice and of 

a copy of the Petition for Review is; hereby acknowl¬ 
edged this 14th day of May, 1930. j 

C. M. CHAREST, 

F ! 

General Counsel, Bureau of Internal Revenue. 

Now, June 27, 1930, the foregoing Petition for Review 
and Proof of Service certified from the record as a true 
copy. | 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 
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MARY M. LEE, EXECUTRIX, ETC., VS. 


64 United States Board of Tax Appeals. Filed Jun. 

10,1930. 

Before the United States Board of Tax Appeals. 

B. T. A. Docket No. 21626. 

No. —, April Term, 1930. 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Praecipe for the Record . 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days from the 
date of the filing of the petition for review 7 in the above 
stated case, transmit to the Clerk of the Court of Appeals 
of the District of Columbia certified copies of the following 
documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above entitled case. 

2. Pleadings before the Board. 

(a) Petition of Mary M. Lee filed November 30, 1926. 

( b ) Answer of the Respondent filed January 29, 1927. 

(c) Petitioner’s motion to amend filed January 14, 1929. 

( d ) Order granting petitioner’s motion to amend (Offi¬ 
cial Report of Proceedings p. 4 filed January 14, 1929). 

( e ) Order issued by the Board requiring peti- 

65 tioner and respondent to show cause why a decree 
entered in litigation in the Circuit Court of Fairfax 

County, Virginia, should not be made a part of the record, 
dated October 1, 1929. 

(/) Answer of petitioner consenting that the decree of 
the Circuit Court of Fairfax County, Virginia, be made a 
part of the record filed October 4, 1929. 

( g ) Answer of respondent to Order To Show Cause, con¬ 
testing inclusion of the decree of the Circuit Court of Fair¬ 
fax County, Virginia, as a part of the record filed October 
8, 1929. 


COMMISSIONER OF INTERNAL REVENUE 
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( h ) Order admitting decree of Circuit Court of Fairfax 
County, Virginia, as part of the record October 9, 1929, 
(Official Report of Proceedings filed October 15, 1929.) 

(i) Decree of the Circuit Court of Fairfax County, Vir¬ 
ginia, admitted as part of the record. 

3. Findings of fact, opinion and decision of the Board. 

4. Stipulation of venue in Court of Appeals of the Dis¬ 
trict of Columbia. I 

5. Petition for review. I 

6. Proof of service on respondent of copy of petition 
for review. 

7-. Praecipe for the record. 

8. Notice of filing praecipe for the record. j 

The foregoing to be prepared, certified, and trans- 

66 mitted as required by lavr and the rules of the Court 
of Appeals of the District of Columbia. 

JOHN E. LASKEY, 

LEONARD J. GANSE, 

Attorneys for Petitioner, 

Albee Building, Washington, D. C. 

67 United States Board of Tax Appeals. Filed Juil 

10,1930. ! 

i 

Before the United States Board of Tax Appeals. 

B. T. A. Docket No. 21626. i 

l 

i 

No. —, April Term, 1930. I 

j 

Mary M. Lee, Executrix of the Estate of Robert E. Lee, 

Deceased, Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Notice of Filing Prcecipe. j 

To the Honorable C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for the Respondent. 

Sir: j 

Please take notice that on the 10th day of June, 1930, 
the undersigned filed with the clerk of the United States 
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Board of Tax Appeals, a praecipe designating tlie portions 
of the record to be transmitted to the Court of Appeals 
of the District of Columbia on the appeal taken in the 
above entitled cause, a copy of which praecipe is hereto 
annexed and herewith served on you. 

Dated this 10th day of June, 1930, Washington, D. C. 

JOHN E. LASKEY, 

LEONARD J. GANSE, 

Attorneys for Petitioner , 

Albee Building , Washington , D. C. 

68 Service of the foregoing notice and of a copy of 
the praecipe is hereby acknowledged this 10th day 
of June, 1930. 

C. M. CHAREST, 

F 

•? 

General Counsel, Bureau of Internal Revenue, 

Attorney for the Respondent . 

Now, June 27, 1930, the foregoing Praecipe and Proof of 
Service certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5258. 
Mary M. Lee, executrix of the estate of Robert E. Lee, 
appellant, vs. Commissioner of Internal Revenue. Court 
of Appeals District of Columbia. Filed Jul. 2, 1930. 
Henry W. Hodges, Clerk. 
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Court of Appeals, district of Columbia 

I 

April Term, 1930. 


j 

No. 5258 I 


Mary M. Lee, Executrix of the Estate of Robert 

E. Lee, Appellant , 

vs. ! 

| 

Commissioner of Internal Revenue. 


BRIEF OF APPELLANT. 


STATEMENT OF CASE. 

i 

This case arises upon an appeal from a decision 
and order of the United States Board of Tax Appeals 
entered against Mary M. Lee, Executrix of the Es¬ 
tate of Robert E. Lee, deceased, appellant herein, 
and hereinafter called petitioner, in the case of 
Mary M. Lee, Executrix of the Estate of Robert E. 
Lee, Deceased, vs. Commissioner of Internal Revenue, 
Board of Tax Appeals, Docket No. 21626. j 
Briefly stated the facts are as follows: j 
Robert E. Lee, also known as Colonel! Robert E. 




Lee, Jr., died September 7, 1922, leaving a will 
which was duly admitted to probate in the Circuit 
Court of Fairfax County, Virginia, September 30, 
1922, by which will he devised and bequeathed certain 
property owned by him as his absolute estate to 
his wife, Mary M. Lee, in her own right in fee simple. 
By the second clause of his will Robert E. Lee dis¬ 
posed of other property as follows: 

“Second: Whereas, my father, William H. F. 
Lee, died about thirty years ago, leaving his es¬ 
tate to my mother for and during her life, with 
the remainder in fee in said estate to myself and 
to my brother, George Bolling Lee, I hereby de¬ 
vise and bequeath to my wife, Mary M. Lee, my 
interest in the estate so left by my father, until 
she remarries, or, should she not remarry, then 
during her life-time, with the remainder after her 
remarriage or her death, as the case may be, to 
my said brother, George Bolling Lee.” (R. pp. 
5, 18.) 

The will named Mary M. Lee executrix, and she 
duly qualified as such. 

As executrix, Mary M. Lee made a Federal Estate 
Tax return on form 706 as required by law and paid 
thereunder the sum of $329.60 upon valuations placed 
by her on the property owned by Robert E. Lee as 
his absolute estate. By letter dated December 22, 
1925, the respondent notified the petitioner that an 
audit and review of said estate tax return had re¬ 
sulted in a determination of a deficiency in the tax 
paid amounting to $8,544.39. This deficiency resulted 
from the inclusion by the respondent, and the exclu¬ 
sion by the petitioner, as part of the gross estate of 
Robert E. Lee, of a power of appointment created in 
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i 

Robert E. Lee by the will of his father, General W. 
H. F. Lee, who died on October 15, 1891, which will 
was duly admitted to probate in the County Court of 
Fairfax County, Virginia. By the second paragraph 
of this will it was provided: j 


“2. I bequeath all of my personal and real 
estate of every nature and kind and description, 


Tabb Lee, 
be divided 


wheresoever situated to my wife Mary 
during her life, and at her death, to 
between my two sons, R. E. Lee, Jr., dnd George 
Bolling Lee, provided they or their children are 
alive at the death of their mother. Should neither 
of my sons or their children be alive at their 
mother’s death, without having devised the es¬ 
tate bequeathed to them , the said estate shall 
pass and descend to my heirs at law. But should 
either of my sons die plior to their mother leav¬ 
ing no issue of their body and without having 
devised the property given them by my will, the 


same shall descend to the survivor or 
dren of the survivor of them.” (R. 5, 
ours.) 


to the chil- 
17) (Italics 


Mary Tabb 
William H. 


Robert E. Lee died before his mother, 

Lee, life tenant under the will of General 
F. Lee, the said Mary Tabb Lee dying May 5, 1924. 

To the deficiency tax sought to be imposed by the 
Commissioner of Internal Revenue upon the exercise 
by Robert E. Lee of an alleged general power of 
appointment, and the finding of said Commissioner 
that a deficiency tax was due, the petitioner filed ex¬ 
ceptions and protest (R. 12, 13, 14). From the order 
of the Commissioner of Internal Revenue denying the 
exceptions and protest of the petitioner, 1 and deter¬ 
mining a deficiency in the amount of $8,544.39, the 
petitioner filed her petition with the United States 
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Board of Tax Appeals for a redetermination of the 
deficiency, assigning numerous points of error. From 
the decision and order redetermining a deficiency in 
estate tax of $8,544.39 entered by said Board of Tax 
Appeals against Mary M. Lee, Executrix of the 
Estate of Robert E. Lee, Deceased, in case No. 21626 
on the Dockets of said Board, the petitioner has filed 
her petition for review in this Court and assigns as 
errors the following: 

i ASSIGNMENT OF ERRORS. 

The errors committed by the United States Board 
of Tax Appeals upon which the petitioner relies as 
the basis of this review, are as follows: 

1. The Board erred in holding the naked and col¬ 
lateral power of appointment created in the decedent 
by the will of his father, a “general” power, where 
said naked and collateral power of appointment could 
be exercised only by will. 

2. The Board erred in holding the naked and col¬ 
lateral power of appointment, created in the decedent 
by the will of his father, a “general power of ap¬ 
pointment” within the meaning of Sec. 402 (e), Title 
IV, of the Revenue Act of 1921, where said naked 
and collateral power of appointment could be exer¬ 
cised only by will. 

3. The Board erred in holding the naked and col¬ 
lateral power of appointment created in the decedent 
by the will of his father, a “general” power, where 
the power of appointment could not be exercised in 
favor of the decedent, donee of the power. 

4. The Board erred in holding the naked and col¬ 
lateral power of appointment created in the decedent 
by the will of his father, a “general” power, where 
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the power of appointment could not be exercised by 
the decedent, donee, (a) at any time, (b) in favor 
of any person or persons, and ( c ) by anyi mode of 
disposition whether by deed and/or will. 

5. The Board erred in holding the naked and col¬ 
lateral power of appointment created in the decedent 
by the will of his father, a “general’’ povter, where 
said naked and collateral power of appointment could 
be exercised only by will and was not tantamount to 
a limitation in fee with all the attributes thereof. 

6. The Board erred in holding the naked and col¬ 
lateral power of appointment created in the decedent 
by the will of his father, a “general’’ power, where 
said naked and collateral power of appointment could 
be exercised only by will, and where, by the law of 
the situs of the property, a power limited; in its ex¬ 
ercise to appointment by will only is a “special” or 
“limited” power. 

i 

7. The Board erred in holding that Sec. 402 (e), 
Title IV, of the Revenue Act of 1921, is retroactive, 
and applies to the exercise of a power of appointment 
after passage of the Act, although the power of ap¬ 
pointment was created prior thereto. j 

8. The Board erred in including in thfe property 
passing under the exercise of the power of appoint¬ 
ment the remainder in fee attempted to be appointed 
to George Bolling Lee by the will of the decedent, 
where the attempted exercise of the power by the de¬ 
cedent was ineffectual and said remainder in fee 
passed to said George Bolling Lee as devisee under 
the will of the father (donor) who died October 15, 

1891. j 

9. The Board erred in failing and refusing to uphold 
the contention of the petitioner that the tax sought to 
be collected under Sec. 402 (e), Title IV, of the Rev- 




enue Act of 1921, is unconstitutional and void in that 
it seeks to lay and collect a direct tax in violation of 
Article I, Section 8 and Article I, Section 9, Clause 
4 of the Constitution of the United States, and in that 
it seeks to take property of the petitioner for public 
use without just compensation, and without due proc¬ 
ess of law, in violation of the Fifth Amendment to 
the Constitution of the United States. 

10. The Board erred in failing and refusing to up¬ 
hold the contention of the petitioner that the tax 
sougth to be collected under Sec. 402 ( e ), Title IV, 
of the Revenue Act of 1921, is unconstitutional and 
void in that it seeks to lay and collect a direct tax, in 
violation of Article I, Section 8 and Article I, Section 
9, Clause 4 of the Constitution of the United States, 
and in that it seeks to take property of the petitioner 
for public use without just compensation, and without 
due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, where, 
under the facts of this case, the naked and collateral 
power of appointment created in the decedent prior to 
the passage of the Act was a “limited’’ powder exer¬ 
cisable only by will, even though said “limited” 
power was exercised after passage of said Act. 

11. The Board erred in failing and refusing to up¬ 
hold the contention of the petitioner that the tax 
sought to be collected under Sec. 402 (e), Title IV, 
of the Revenue Act of 1921, on the remainder in fee 
attempted to be appointed to George Bolling Lee by 
the will of the decedent, is unconstitutional and void 
in that it seeks to lay and collect a direct tax, in vio¬ 
lation of Article I, Section 8 and Article I, Section 
9, Clause 4 of the Constitution of the United States, 
and in that it seeks to take property of the petitioner 
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for public use without just compensation, and without 
due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, where, 
under the facts of this case, the attempted exercise 
of the power by the decedent as to said remainder in 
fee, was ineffectual, and said remainder in fee passed 
to said George Bolling Lee as devisee under the will 
of the father (donor) who died October 15, 1891. 

12. The Board erred in rendering decision for the 
respondent and in entering its order of November 19, 
1930. | 


THE TAXING STATUTE. 

The deficiency tax sought to be collected by the 
Commissioner of Internal Revenue is based upon 
Sec. 402 (e), Title IV, of the Revenue Act of 1921, 
which reads in part as follows: 

j 

“REVENUE ACT OF 192li 
Title IV—Estate Tax. 

i 

“Sec. 402. That the value of the gross estate 
of the decedent shall be determined by including 
the value at the time of his death of all property, 
real or personal, tangible or intangible, wher¬ 
ever situated— 

“(e) To the extent of any property passing 
under a general power of appointment exer¬ 
cised by the decedent (1) by will, or (2) by deed 
executed in contemplation of, or intended to take 
effect in possession or enjoyment at or after, his 
death, except in case of a bona fidei sale for a 
fair consideration in money or money’s worth; 
and” | 

Counsel for the petitioner maintain that the exer¬ 
cise of the power of appointment by Robert E. Lee, 


j 

i 

i 
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deceased, is not taxable under Sec. 402 ( e ), Title IV, 
of the Revenue Act of 1921, or under any other section 
of the Revenue Act of 1921; and that from the valu¬ 
ations determined by the Commissioner of Internal 
Revenue there should be excluded the sum of $306,- 
669.49 included therein as the value of estate pass¬ 
ing under “Powers of Appointment,’’ and that with 
that item excluded there is a refund of $52.80 due to 
the petitioner as appears from the Summary pre¬ 
pared by the Office of the Commissioner of Internal 
Revenue (R. p. 9). 

QUESTIONS OF LAW PRESENTED. 

The instant case presents questions of law only, 
and under “Argument’’ of this brief (infra, p. 9), 
counsel for the petitioner will discuss the following 
propositions of law in their respective order: 

I. The exercise of the power here involved was not the 

exercise of a “general” power but of a “lim¬ 
ited” or “special” power and is not subject to 
the provisions of Section 402 (e), Title IV, of the 
Revenue Law of 1921. 

II. The exercise of the power of appointment by the 

will of Robert E. Lee is not taxable under Sec. 
402 (e), Title IV of the Revenue Act of 1921, or 
under any other section or other act, where the 
power was created by the donor of the power 
PRIOR to the enactment of estate tax acts, even 
though the donee may not have exercised the 
power until after said acts were passed. 
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j 

III. A naked and collateral power creates no prop¬ 
erty interest in the donee of the power. The 
property passes directly from the donor of the 
power to the appointee and an attempt to tax the 
estate of the donee of the power upon its exercise 
is not within the power granted Congress by Ar¬ 
ticle I, Section 8 of the United States Constitu¬ 
tion, which provides that Congress shall have the 
power to lay and collect taxes, duties and im¬ 
posts and excises; and is a violation Of Article I, 
Sec. 9 of the United States Constitution, which 
provides that no capitation or other direct tax 
shall be laid unless in proportion to census or 
enumeration; and is a violation of the due process 
clause of the V amendment to the United States 
Constitution, and is a taking of private property 
for public use without just compensation. 

ARGUMENT. 

Before entering upon a discussion of ; the applica¬ 
bility of Sec. 402 (e), Title IV, of the Revenue Law 
of 1921, or of any other section or Act, to this prop¬ 
erty, it is necessary to determine with exactness the 
various estates and interests created by: the wills of 
both General W. H. F. Lee and Robert E. Lee. It is 
a basic principle of law that the statutes and the de¬ 
cisions of the courts of the state wherein the prop¬ 
erty lies, as to whether there is or is not an interest 
or estate in property, and the nature and kind of such 
interest or estate, are binding on the Federal Courts. 
We are here concerned with property the situs of 
which is in the State of Virginia and! the statutes 
and decisions of the courts of that State will govern. 

In United States v. Robbins, 269 U. S. 314, 70 
L. ed. 285 (Jan., 1926), it was held that the rule of 
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the state will govern. Mr. Justice Holmes in deliver¬ 
ing the opinion of the court said: 

“Elaborate argument was devoted to the ques¬ 
tion whether the interest of a wife in community 
property has the relatively substantial character 
in California that it has in some other States. 
That she has vested rights has been determined 
by this Court with reference to some jurisdictions, 
Warburton v. White, 176 U. S. 484; Arnett v. 
Reade, 220 U. S. 311; and the Treasury Depart¬ 
ment has carried those rights to the point of 
allowing a division in the return of community 
income in other States where the community sys¬ 
tem prevails * * * 

“* * * Its adoption of a different rule for Cali¬ 
fornia was based, we presume, upon the notion 
that in that State a wife had a mere expectancy 
'while the husband was alive. 

“If on the whole this notion seems to us to be 
adopted by the California Courts it is our duty 
to follow it, so far as material, even if contrary 
expressions should be found here or there in the 
books; and it is no concern of ours whether the 
prevailing decision is a legitimate descendant 
from its parent the Spanish lavr or otherwise. 
We can see no sufficient reason to doubt that the 
settled opinion of the Supreme Court of Cali¬ 
fornia, at least with reference to the time before 
the later statutes, is that the wife had a mere ex¬ 
pectancy while living with her husband. The 
latest decision we have seen dealing directly with 
the matter explicitly takes that view, says that it 
is a rule of property that has been settled for 
more than sixty years, and shows that Arnett v. 
Reade, supra, would not be followed in that State. 
Roberts v. Wehmeyer, 191 Cal. 601, 611, 614.” 

In the recent case of Hibbard v. Crooks (D. C. 
1927), 25 Fed. (2nd) 896, the court said: 
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“A decision of the question involved (right of 
Federal Government to impose an Estate Tax) 
requires an examination of the federal statutes, 
together with Missouri statutory la\tf and the 
decisions of its courts thereon.’’ \ 

i 

i 

Again: 

i 

“It is the uniform holding of the courts that 


the state 
in deter- 
surviving 


the statutes and rules of decision in 
where the property is located control 
mining whether the interest of the 
spouse therein is subject to federal estate taxes. 
Lederer v. Pierce (C. C. A.), 266 F. 497, 18 A. L. 
E. 1466; Randolph v. Craig (D. C.), 267 F. 993; 
Wardell v. Blum (C. C. A.), 276 F. 226.” 

I 

Therefore, since the statutes and rules of decision 
of the State of Virginia must govern in this case, we 
are next concerned with the precise nature of the es¬ 
tates or interests, if any, created by (1) the will of 
General W. H. F. Lee, and (2) the will of Robert E. 
Lee. i 

(1) The will of General W. H. F. Lee, so far as ma¬ 
terial to this case, by its second paragraph provided: 

i 

[ 

4 ‘2. I bequeath all of my personal and real es¬ 
tate of every nature, kind and description, where¬ 
soever situated to my wife Mary Tabb Lee dur¬ 
ing her life 


* # *,, 


By this clause we have the creation of a life estate 
in Mary Tabb Lee who died May 5, 1924. ' 

The next portion of this will after devise of the 
life estate to Mary Tabb Lee, provides: 

i 

“and at her death, to be divided between my two 
sons, R. E. Lee, Jr., and George Bollihg Lee, pro - 
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vided they or their children are alive at the death 
of their mother” (Italics ours) 

Robert E. Lee predeceased his mother Mary Tabb 
Lee and without issue. 

Under the decisions of the courts of the State of 
Virginia there is no doubt that this provision of the 
will of General W. H. F. Lee created a contingent 
remainder in a moiety of the estate, which contin¬ 
gent remainder was destroyed by the death of Robert 
E. Lee before his mother. 

Allison v. Allison, 101 Va. 543, 63 L. R. A. 920, 44 
S. E. 904 (1903), is exactly in point. That was a bill 
filed to obtain construction of the will of one James 
W. Allison. 

The Supreme Court of Appeals said: 

“The next question which we shall consider is 
as to the nature of the limitation of the residuary 
estate contained in the testamentary paper of 
October 2, 1885, after the death of Mrs. Dora 
Moore. 

“After making certain bequests, the testator 
gives the residue of his estate, real, personal, and 
mixed to executors in trust ‘for the sole and 
separate use of my daughter, Dora, wife of 
Thomas L. Moore, to have and to hold for her 
benefit during her natural life, free from the con¬ 
trol of her said husband, and at her death to be 
equally divided among her children, should any 
survive her—if she should die without issue, or 
if her surviving child or children should die be¬ 
fore becoming of age, then the property be¬ 
queathed for the benefit of my daughter is to 
be divided among my heirs at law, according to 
the laws of the State of Virginia. ’ 

“The bequest for life of the entire residuum 
of his estate to his daughter, which is at hex 
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i 


death to be equally divided among hetf children, 
etc., creates a contingent remainder in such chil¬ 
dren, for, until the death of the daughter, it can 
not be ascertained which of her children will sur¬ 
vive her, and attain the age of 21 y^ars. See 
Howbert v. Cawthorn, 100 Va. —, 42 S. E. 683, 
and authorities there cited.” 


Minor on Real Property (2nd ed., Ribble, 1928), a 
recognized authority on the law of real property in 
Virginia, at Sec. 710 says: 


“Thus, if land be granted ‘to D for life, and at 
her death to be equally divided among such of her 
children as may survive her’ the remainder to 
the children is contingent because of the uncer¬ 
tainty of the person to take the remainder, for 
until the death of D it cannot be ascertained 
which of her children will survive hei:.” 


Citing: 

Allison v. Allison, 101 Va. 543, 63 L. R. A. 920, 
44 S. E. 904. 

Howbert v. Cawthorn, 100 Va. 649, 42 S. E. 683. 
Smoot v. Bibb, 124 Va. 28, 97 S. E. 355. 

In re Francis (1905), 2 Ch. 295. 

See Thompson v. Humphrey, 179 Nu C. 44; 
Robertson v. Guenther, 241 Ill. 511, 89 N. E. 
689, 25 L. R. A. (N. S.) 887. j 

So, too, Washburn Real Property, sec. 1556: 


“So where there was a devise to a wife for life, 
and at her death to be divided to and amongst 
such of the testator’s children as should then be 
living, share and share alike, it was held a con¬ 
tingent remainder; if one of these died in her 
lifetime, his share was lost, although he left a 
child. The latter took nothing.” 
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Citing: 


Thompson v. Ludington, 104 Mass. 193. 

See also Olney v. Hull, 21 Pick. 311; Denny v. 
Kettell, 135 Mass. 138; Colby v. Duncan, 139 
Mass. 398; Smith v. Bice, 130 Mass. 441. 

The next provision of the will of General W. H. F. 
Lee is the following: 

“ Should neither of my sons or their children be 
alive at their mother’s death, without having de¬ 
vised the estate bequeathed to them, the said es¬ 
tate shall pass and descend to my heirs at law. 
But should either of my sons die prior to their 
mother leaving no issue of their body and with¬ 
out having devised the property given them by 
my will, the same shall descend to the survivor 
or to the children of the survivor of them.” 
(Italics ours.) 

From this provision it is apparent that the will 
gave a power to appoint by “devise” alternate to the 
contingent remainder, with a limitation over in de¬ 
fault of exercise of the power to the survivor or,* 
if none, to the heirs at law of the testator. 

(2) Robert E. Lee, although he predeceased his 
mother, Mary Tabb Lee, exercised this power by 
the second clause of his will whereby he devised and 
bequeathed to his wife, Mary M. Lee, 

“my interest in the estate so left by my father, 
until she remarries, or, should she not remarry, 
then during her lifetime, with the remainder af¬ 
ter her remarriage or her death, as the case 
may be, to my said brother, George Bolling 
Lee.” 
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It is submitted that the exercise of the power 
created only a life estate in Mary M. Lee {infra, p. 
32 et seq.) and that George Bolling Lee took as heir- 
at-law or as devisee under the will of General W. H. 
F. Lee, the donor, and not by reason of anV exercise 
of the power, {infra p. 32 et seq.) 

! 

L 

i 

The Exercise of the Power Here Involved] Was Not 
the Exercise of a 4 ‘ General' ’ Power but of a 
* 4 Limited' * or “ Special’ * Power and is Not Sub¬ 
ject to the Provisions of Section 402 (e), Title 
IV, of the Revenue Law of 1921. j 

In considering whether a power of appointment 
actually existed in the case at Bar, and if so, the 
nature of such power, we are of necessity forced 
to look to the law and decisions of the State of 
Virginia. In this regard counsel for the petitioner 
direct the attention of the Court to cei-tain facts 
which clearly show how inextricably the law of the 
State of Virginia is bound up with the question of 
the taxability of this property. 

It appears that after the death of Robert E. Lee, 
leaving his will, by which he sought to exercise 
the power of appointment given him under the will 
of his father General W. H. F. Lee, it was asserted 
in certain litigation instituted by George Bolling 
Lee, in his own right and as Executor of the Estate 
of W. H. F. Lee vs. Mary M. Lee, that a proper con¬ 
struction of the will of W. H. F. Lee would show 
that neither a power of appointment was created, 
nor could be exercised by Robert E. Lee, deceased, 
under the will of the father (R. pp. 13, 14). These 

j 

I 

i 

i 

! 

i 
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questions were presented and tried in a proceeding 
instituted in the Circuit Court of Fairfax County, 
Virginia, and ultimately a decree was entered in 
that cause holding that a power of appointment had 
been created in Robert E. Lee by the will of his 
father General W. H. F. Lee, and that its exercise 
by said Robert E. Lee in appointing Mary M. Lee 
to an estate for life or widowhood in one moiety was 
valid. 

It having come to the attention of the Board of 
Tax Appeals that such litigation had been instituted 
and a decree entered in that cause, the Board, of its 
own volition issued an order against petitioner Mary 
M. Lee, Executrix of the Estate of Robert E. Lee, 
Deceased, and against the respondent Commissioner 
of Internal Revenue, to show cause why the decree 
formerly entered by the Circuit Court of Fairfax 
County should not be made a part of the record in 
the proceeding then before the Board (R. pp. 22, 23). 
To this order to show cause the petitioner, Mary M. 
Lee, Executrix, etc. filed her answer consenting to the 
inclusion of such decree in the record (R. pp. 23, 24). 
The Commissioner of Internal Revenue by his an¬ 
swer to said order -to show cause, opposed the in¬ 
clusion of said decree as a part of the record. (R. 
pp. 24, 25). After hearing had on said order to 
show cause, and the answer of respondent Commis¬ 
sioner of Internal Revenue thereto, it was ordered 
that said decree of the Circuit Court of Fairfax 
County, Virginia, be made a part of the record. (R. 
pp. 25, 26). These facts as set forth, when boiled 
down to their elements, come to the simple propo¬ 
sition that the Board of Tax Appeals, in consider¬ 
ing the facts and principles of law applicable to the 
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case at Bar, felt constrained, in view of a v6ry grave 
doubt as to whether any power of appointment had 
been created in Robert E. Lee by the will of his 
father General W. H. F. Lee, to include tile decree 
of the Virginia Court holding that such a power had 

i 

existed. But the Board, although it looked to Vir¬ 
ginia law to see if a power did exist, utterly ig¬ 
nored the repeated decisions of Virginia Courts hold¬ 
ing that such a power is a special or limited one. 
In other words, the Board of Tax Appeals adopted 
Virginia law to create a power for the purpose of 
imposing the tax, but ignored the law of the State as 
to the nature of the power. The petitioner submits 
that in the absence of a Federal Law of real prop¬ 
erty, and in view of the definite holding of the Vir- 

I 

ginia Courts that a power to be exercised by will only 
is a “limited” or “special” power, that Sec. 402 (e) 
of the Revenue Act of 1921 does not apply. 

The power here involved was not associated with 
any estate or interest in the donee Robert E. Lee. 
During the life of his mother, Mary Tabb Lee, Rob¬ 
ert E. Lee had only a contingent remainder and it 
has been the uniform holding of the Virginia Courts 
that a contingent remainder is not an estate or inter¬ 
est in property. 

Minor on Real Property (2nd Ed. Ribble, 1928), 
section 710, says: 

j 

“A contingent remainder is strictly merely 
the prospect or possibility of an estate” (citing 
Mercer v. Dowms, 191 N. C. 203, 131 iS. E. 575, 
and saying further, “Some writers properly re¬ 
fuse to call a contingent remainder :an estate, 
since it is the mere chance of an estate.”) 


i 

i 
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In Mercer v. Downs {supra) the court said, citing 
Tiffany Real Property (2nd ed.) Sec. 135: 

“ 4 A contingent remainder is merely the possi¬ 
bility or prospect of an estate which exists when 
what would otherwise be a vested remainder is 
subject to a condition precedent or is created in 
favor of an uncertain person or persons.’ 

“In substance, the difference between the two 
is that a vested remainder is a present estate, 
whereas a contingent remainder is a possibility 
or prospect of an estate/ r (Italics ours.) 

From the very nature of the case it is apparent that 
Robert E. Lee has no interest or estate but a naked 
power to appoint by devise and such a power is a lim¬ 
ited one and not general and therefore not properly 
taxable. 

The donor of the power by his will specifically des¬ 
ignated the mode by which the power must be exer¬ 
cised. Robert E. Lee could exercise the power only 
by will. 

Minor on Real Property (2nd ed. Ribble, 1928), sec. 
1238, Manner of Exercising the Power, says: 

“It is a general rule that all forms and circum¬ 
stances prescribed by the instrument creating the 
power must be strictly observed, including what¬ 
ever limitations may exist as to the time of execu¬ 
tion, the mode of execution, the persons who are 
to exercise the power, the persons who are to 
take, and the shares to be allotted to them sev¬ 
erally. * * * if the particular instrument wdiereby 
the power is to be executed is specified it must be 
adopted; * * * and if a ivill is prescribed, the 
execution of the power by deed is void , unless the 
deed is in its nature testamentary, in which event 
the mere fact that it is in the form of a deed will 
not invalidate it.” (Italics ours.) 


I 
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Citing: j 

2 Min. Insts. 818, 819; 2 Th. Co. Lit. 587, N. (b); 
Union Bank v. Bierne, 1 Gratt. (Va.) 226; 
Bank of U. S. v. Bierne, 1 Gratt. 5|39; Stain- 
back v. Bank, 11 Gratt. 281; Steele v. Livesay, 
11 Gratt. 454; Raper v. Saunders, 21 i Gratt. 60; 
Hood v. Haden, 82 Va. 592; Reusens v. Lawson, 
91 Va. 226, 21 S. E. 347; Gordon v. Joyner, 112 
Va. 347, 71 S. E. 622. See Goodloe v. Woods, 
115 Va. 540, 80 S. E. 108; Sulphur Mines Co. v. 
Thompson, 93 Va. 293, 25 S. E. 232. 

i 

This necessarily limited and controlled the time 
when the power might be executed since! the donee 
could not exercise it before his death. It also acted to 
restrict the class of persons who could take under the 
power. The donee could not designate a particular 
person or persons to take except upon the contingency 
that such person or persons would survive him. The 
power definitely limits the class of persons to whom, 
the donee may appoint. j 

The decisions in Virginia and numerous; authorities 
in other states have held that a power to appoint by 
will only is a limited power and not general. 

Davis v. Kendall, 130 Va. 175, 107 S. E. 751, is a 
late Virginia case in which the Supreme Court of 
Appeals of Virginia made an exhaustive review of the 
Virginia decisions on powers of appointment. In that 
case one Davis died leaving a will by whiclb. he devised 
all of his estate to his wife, Octavia, for her use and 
benefit during her life, and at her death to be dis¬ 
posed of an she might deem proper and think best. 
Octavia died many years later leaving a will and 
codicil in which she exercised the power of appoint¬ 
ment by devising the property to one Burruss who 
had died unmarried, intestate, and without issue be- 
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fore the death of Octavia. The suit was a contest 
between the heirs at law of Davis and the heirs at 
law of Octavia. The heirs at law of Davis insisted 
that under the will of Davis, Octavia took only a life 
estate, coupled with a power of appointment, and 
that having failed to exercise the power, they took 
as his heirs at law. 

The heirs at law of Octavia maintained that she had 
an absolute power over the estate and that that gave 
her the property in fee simple and not a life estate 
with only a power of appointment. The Court held 
that Octavia took only a life estate with a power and 
that having failed to exercise the power it passed to 
the heirs at law of Davis. In distinguishing the case 
from a long line of decisions in Virginia holding that 
a life estate coupled with an ‘ 4 absolute’ 7 power of dis¬ 
position, will enlarge the estate to a fee simple, great 
stress was laid upon the fact that Octavia had only 
power to appoint by will. That there was not that 
absolute power of disposition such as is essential to 
enlarge the life estate to a fee. The court at page 
760 said: 

“When a power given is not intended to be ex¬ 
ercised during the lifetime of a donee for his 
benefit, that power according to various author¬ 
ities, is not a general power. 9 ’ (Italics ours) 

In speaking of the fact that the power in Octavia 
was not general enough to enlarge the life estate into 
a fee, the court at page 759 said: 

“*(1) Where an express estate for life is 
given, and a power of disposition over the rever¬ 
sion is annexed, the devisee for life will not take 
an estate in fee, notwithstanding the power to 
dispose of the inheritance. 


21 


“ ‘(2) * * * Thus, where the limitation is of a 
life estate, but there is given full power of dispo¬ 
sition over the fee by deed or will, without limita¬ 
tion or restriction as to the time, mode, or pur¬ 
pose of its exercise, the devisee may be held to 
take, not the mere life estate expressly given, but 
the fee itself, by implication/ * * * (Italic ours) 

# # # # # #i# * 

i 

u ‘We have, however, the best authority for 
the statement that the phrase “by deed or will” 
is not to be taken distributively, but as referring 
to the full power of disposition by both deed and 
will, as together constituting the full power of dis¬ 
position over the fee , which, if conferred without 
limitation or restriction as to time, mode, or pur¬ 
pose of its exercise, would serve to enlarge the 
life estate expressly given into a fee by implica¬ 
tion.’ ” (Italics ours) j 

i 

From the above quotation it is pateht that the 
courts of Virginia have held that a power! of appoint¬ 
ment or disposition, to be “general” in that state to 
create a fee in the life tenant, must be a pbwer to dis¬ 
pose by deed and/or will . Power to dispose or ap¬ 
point by will only is not enough. i 

Minor on Real Property (2nd ed. Kibble, 1928) at 
sec. 1242, Excessive Exercise of the Power, says: 

j 

“An excessive exercise of a powers that is, an 
exercise which goes beyond the authority of the 
donee or the scope of the power, can occur only in 
the case of special powers, since the bery essence 
of a general power is that it is unrestricted and 
unlimited in its scope. (Italics ours) 

“Any restriction imposed upon the donee in 
respect to the exercise of the power makes the 
power to that extent a special power.; Such pow¬ 
ers, as we have seen, may be restricted in point of 

i 

i 

. ' j 
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(1) the appointees; (2) the interests or estates 
to be created; (3) the conditions and purposes of 
the execution.’’ (Italics ours) 

In the instant case we have restrictions under both 
(1) and (3) above. 

In re Lawrence’s Estate, 136 Pa. 354, 20 Atl. 521, 20 
Am. St. Rep. 925, 11 L. R. A. 85, it was said: 

“But it will be seen that the power given to 
Ann Appleton is a power to be exercised by will 
only; her authority is not commensurate with the 
entire ownership; she could not appoint to her¬ 
self, nor to any other person to take in her life¬ 
time. She had not the absolute control, and al¬ 
though the decisions are somewhat conflicting, 
and the question not free from doubt, the better 
opinion seems to be that the power must be re¬ 
garded as special. * * *” 

In Fidelity Trust Co. v. McCaughan (1924), 1 Fed. 
(2d.) 987, the Court in holding a tax improperly 
levied upon an exercise of a power of appointment 
said: 

“The first question then is, or the question 
which may first be considered, wdiether the power 
here exercised is ‘a general power of appoint¬ 
ment’ within the meaning of the statute. This 
power is in the first place restricted in its exer¬ 
cise to an exercise by will. This limits the power 
of disposition by denying to the donee control 
over what should become of the property during 
her life time. * * * What is a general power, and 
when it is special, conditional, or is otherwise 
qualified, is helpful in this discussion; but after 
all the meaning attached to the phrase by Con¬ 
gress in its use in this act is the meaning of which 
we are in search. (Italics ours) 
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“Without further elaboration, the view we take 
is that Congress has not directed the i property 
here in question to be included in the jvaluation 
which measures the tax to be paid. When a will 
directs and controls the course of succession to 
the ownership of property, the testator is in the 
exercise of a power, whether that power arises 
out of the right of dominion over what the tes¬ 
tator owns, or whether it is in the exercise of 
what is known to the law as a power conferred 
upon the testator by another over thei property 
of the donor of the power. If this latter prop¬ 
erty is of such a character as that the donee of it 
has actual and practical dominion of 'the prop¬ 
erty, as fully to all practical intents i and pur¬ 
poses as if it were owned outright, then the prop¬ 
erty affected is to be reckoned in the fixing of the 
tax; otherwise it is not. * * *” 

i 

Again: | 


“Had Congress intended to include property in 
every case in which there was a power in the 
testator, and to reckon this as part of the de¬ 
cedent’s estate for tax measurement purposes, it 
would have been easy to have expressed such in¬ 
tention. Congress did not, but, on the contrary, 
has said that the act is to apply, not t6 instances 
of the existence of any power of appointment, but 
only when the power is a ‘general’ one and has 
been exercised. This we have interpreted to mean 
a power of disposition as broad as that which 
arises out of ownership.” (Italics onrs) 

i 

In this case the court held that a power to be exer¬ 
cised by will was limited. It also said that it was not 
within the contemplation of Congress to tax unless a 
general power giving an absolute right of disposition 
had been granted. 


i 
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In Wales v. Bowdish (1889), 61 Vt. 23, 17 Atl. 
1000, 4 L. R. A. 819, one Lora Bowdish died leaving 
a will by which she gave her estate to her executor in 
trust for her brother Henry “to have the use and oc¬ 
cupation of said estate during his natural life and at 
the said Henry’s death the said estate to be conveyed 
by the said Hayward [executor] to whom and in the 
manner the said Henry shall direct.” 

Henry died having properly appointed the estate to 
his wife ai^d the creditors of Henry claim the right to 
charge the farm with his debts on the proposition 
that where a man has a general power of appoint¬ 
ment, and he actually exercises the power, whether 
by deed or will, the property is part of his assets and 
subject to the claims of his creditors. 

The Court in denying this, among other things said: 

“In the case under consideration the trustee 
holding the legal title, could convey only after the 
life beneficiary died. The latter had neither legal 
nor equitable title beyond the life estate. He had 
only the power to direct the appointment to take 
effect after his death, in a deed to be made by the 
trustee then, and not before.” 


Again: 


“The authorities, however, do not agree that it 
is general when the donee cannot exercise it for 
his own benefit during his life. 

“In 1 Sugden on Powers, 495, the author says: 
4 A general power is in regard to the estates which 
may be created by force of it, tantamount to a 
limitation in fee, not merely because it enables 
the donee to limit a fee, which a particular power 
may also do, but because it enables him to give the 
fee to whom he pleases; he has an absolute dis- 


I 
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posing power over the estate, and may bring 
it into the market whenever his necessities or 
wishes may lead him to do so. ’ ” 


Again: 

‘ ‘ There is no distinction between ownership 
and all the attributes of ownership. But it was 
never held that the appointee derived his owner¬ 
ship from that of the donee. It comes from the 
donor upon the exercise of the power by the 
donee. One attribute of ownership is title; an¬ 
other the unrestricted right of disposition. This 
donee had neither of these, therefore he was not 
invested with all the attributes of ownership. 
* * * In his instrument of appointment the donee 
of the power says: ‘In furtherance of the will of 
my late sister, Lora, I direct,’ etc. He does that 
which by the will he is qualified to do, not as if 
it was his own property, but as if it was the 
property, as it in fact was, of the testatrix. It 
is forced to say he dealt with it as his own.” 

i 

Schouler in the last edition (1923) of his work on 
Wills states that a power to appoint by will is a lim¬ 
ited power and not a general power. He cites nu¬ 
merous authorities. 

i 

“Section 1245. Power to Appoint fey Will. A 
power to appoint by will is a ‘limited’ power of 
the kind which carries no presumptiop that a fee 
is intended. Hence a devise to A with a right to 
leave by will gives A only a life estate.; And a de¬ 
vise to A on condition that he shalLnot sell or 
encumber it, but may devise it, gives him only a 
life estate. Where a devise is made to A with 
remainder over if he leaves no will he takes only 
a life estate with remainder to such persons as he 
might by will appoint. A devise to A for life 


j 
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with right to devise gives A only a life estate. A 
gift to A for life and on his death to devise it to 
B gives a life estate to A with remainder to B.” 

Bnrdick on Real Property, page 734, says: 

“A general power is one which the donee can 
exercise in favor of such person or persons as he 
pleases, including himself, his wife, or his execu¬ 
tors and administrators. Such a power is equal, 
to the ownership of the fee, because the donee can 
convey a fee simple.” 

That the power given by the testator to Robert E. 
Lee to appoint by will is a special and not a general 
power is illustrated by the fact that the donee could 
not have delegated the exercise of this power. He 
was not empowered to appoint to such uses as another 
might appoint. 

Minor on Real Property (2d ed. Ribble, 1928) at sec. 
1236 says: 

“* * * if the power is general, unrestricted as 
to the beneficiaries and the manner of its exer¬ 
cise, since there is no relation of trust or confi¬ 
dence established, and the power is equivalent to 
ownership, the donee may delegate the exercise 
of it, or may appoint to such uses as another shall 
appoint.” (Citing among other cases Dillard v. 
Dillard (Va.), 21 S. E. 669.) 
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n. 

The Exercise of the Power of Appointment by the 
Will of Robert E. Lee is Not Taxable Under Sec. 
402 (e), Title IV of the Revenue Act of 1921, or 
Under Any Other Section or Other Act, Where 
the Power Was Created by the Donor of the 
Power PRIOR to the Enactment of Estate Tax 
Acts, Even Though the Donee May Not Have Ex¬ 
ercised the Power Until After Said Acts Were 
Passed. j 

i 

i 

In the instant case the power of appointment was 
created by General W. H. F. Lee who died in 1891 
prior to any Estate Tax Act . Even though! the power 
of appointment was exercised in 1922 aftfer passage 
of the Act here involved, there is no right in the re¬ 
spondent herein to levy or collect such tax. 

The Revenue Act of 1921—Title IV—Estate Tax, 
provides: 

“Sec. 402. That the value of the gross estate 
of the decedent shall be determined by including 
the value at the time of his death of all property, 
real or personal, tangible or intangible, wdierever 
situated— 

“(e) To the extent of any property passing 
under a general power of appointment exercised 
by the decedent (1) by will, or (2) by deed ex¬ 
ecuted in contemplation of, or intended to take 
effect in possession or enjoyment at or after, his 
death, except in case of a bona fide sale for a fair 

consideration in money or money’s worth; and” 

! 

No estate tax is payable in the instant case upon 
the following grounds: j 
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A. Nothing in Section 402 (e) Indicates That Con¬ 
gress Intended That Section to be Retroactive. 

A most cogent reason why Section 402 (e) does not 
apply to the instant case appears from the fact that 
nothing in the Act indicates that Congress intended 
that section to have a retroactive effect. The act 
differs materially from estate tax acts of states which 
have specifically sought to tax the exercise of powers 
of appointment after passage of the acts, where the 
powders had been created by dispositions of property 
made prior thereto. 

A reading of the Revenue Act of 1921 Sec. 402 
shows clearly that Congress intended paragraph (e) 
to apply only to the exercise of powers of appoint¬ 
ment created after the enactment of the Estate Tax 
Acts. Under paragraph (c) Congress specifically in¬ 
cludes in the value of the gross estate of a decedent 
all property. 

“(c) To the extent of any interest therein of 
which the decedent has at any time made a trans¬ 
fer, or with respect to which he has at any time 
created a trust, in contemplation of or intended 
to take effect in possession or enjoyment at or 
after his death ( whether such transfer or trust is 
made or created before or after the passage of 
this act), except * * *” (Italics ours) 

This section was specifically made restrospective. 
On the other hand paragraph (e) was not. Opera¬ 
tion of sec. 402 (e) is not to be extended to include 
within its provisions the exercise of the power of 
appointment here in question. 

Shawb v. Doyle, 258 U. S. 529, 42 Sup. Ct. 462, 
66 L. ed., 747, was a suit brought to recover a tax paid 
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under protest. In that case one Augusta Dickel cre¬ 
ated a trust which became complete on June 3, 1915, 
by which she gave the net income to Shawb for life 
and at his death the net income to his children, with a 
power in Shawb to sell or exchange and reinvest. 
Augusta Dickel died September 16, 1916^ Congress 
having passed the Estate Tax Act seven days before 
her death. Under the assumption that the act was 
applicable to the deed made by Augusta prior to the 
act a tax was levied. 

Upon a question whether the act was retrospective 
so as to render the trust taxable the Supreme Court 
said: 

I 

“The initial admonition is that laws: are not to 
be considered as applying to cases which arose 
before their passage unless that intention be 
clearly declared [citing cases]. The comment of 
Story is: ‘Retrospective laws are, indeed, gen¬ 
erally unjust; and as has been forcibly said, 
neither accord with sound legislation nor with 
the fundamental principles of the social com¬ 
pact. 9 

“There is absolute prohibition against them 
when their purpose is punitive; they then being 
denominated ex post facto laws. It is the sense 
of the situation that that which impels prohibi¬ 
tion in such case exacts clearness of declaration 
when burdens are imposed upon completed and 
remote transactions, or consequences given to 
them of which there could have been no fore¬ 
sight or contemplation when they w T ete designed 
and consummated. 

“The Act of September 8, 1916, is! within the 
condemnation. 

“There is certainly in it no declaration of re¬ 
troactivity, ‘clear, strong, and imperative/ which 
is the condition expressed in United States v. 
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Heth, 3 Cranch, 398, 413, 2 L. ed. 479, 483, also 
United States v. Burr, 159 U. S. 78, 82, 83, 40 
L. ed. 82-84, 15 Sup. Ct. Rep. 1002. 

“If the absence of such determining declaration 
leaves to the statute a double sense, it is the 
command of the cases that that which rejects 
retroactive operation must be selected.” 

Again: 

“If Congress, however, had the purpose as¬ 
signed by the Commissioner, it should have de¬ 
clared it; * * * But granting the contention of 
the defendant has plausibility, it is to be remem¬ 
bered that we are dealing with a tax measure, 
and whatever doubts exist must be resolved 
against it. 

“This, we have seen, is the declaration of the 
cases, and this the basis of our decision; that is, 
has determined our judgment against the retro¬ 
active operation of the statute. * * * We have 
given careful consideration to the opposing argu¬ 
ment and cases, and a careful studv of the text 
of the Act of Congress, and have resolved that 
it should not be construed to apply to transac¬ 
tions completed when the act became a law. And 
this, we repeat, is in accord with principle and 
authority. It is the proclamation of both that 
a statute should not be given a retrospective 
operation unless its words make that imperative 
and this cannot be said of the words of the Act 
of September 8, 1916.” 

Ebersole v. McGrath (D. C. 1920), 271 Fed. 995 
(appeal dismissed C. C. A. 272 Fed. 1022), was a case 
in which suit w’as brought to recover a tax paid under 
protest. The question presented was whether the ex¬ 
ercise of a power of appointment by will after the 
estate tax act, which power had been created prior 


31 


to any such law, was properly taxable. The court 
said: 


“ ‘In the interpretation of statutes levying 
taxes it is the established rule not to extend their 
provisions, by implication, beyond the j clear im¬ 
port of the language used, or to enlarge their 
operations so as to embrace matters notj specifical¬ 
ly pointed out. In case of doubt they are con¬ 
strued most strongly against the Government, 
and in favor of the citizen.’ Gould v. Gould, 245 
U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211.” 

i 

Again: j 

“Reading, then, this act in the light of the 
common law, and bearing in mind that its pro¬ 
visions are not to be extended beyond matters 
specifically pointed out, and that doubts are to 
be resolved in favor of the citizen, it is held that 
the exercise of a power of appointment by will 
is not within the meaning of the act in question.” 

i 

It is a settled policy of the courts in construing 
statutes, not to extend them beyond the manifest in¬ 
tent of the legislature. Congress in enacting the 

Estate Tax Act and particularly Sec. 402 (e) 
Title IV Revenue Act of 1921 was fully familiar with 
similar provisions in the various states. In those 
states where the act is to have a retroactive effect 
and include the exercise of powers created before the 
act, the act specifically so provides. New York and 
North Carolina have retroactive inheritance tax acts 
oplying to the exercise of powers of appointment 
ated prior thereto. It is apparent that Congress, 
iliar as it was with these and other acts, did not 
tend to levy a retroactive estate tax on power of 
appointment. 
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B. The Only Effectual Exercise of the Power Was to 
Create a Life Estate in Mary M. Lee. George 
Bolling Lee Takes the Remainder in Fee as Heir- 
at-Law or as Devisee of General W. H. F. Lee. 
No Tax May be Properly Levied in Any Event 
Against the Remainder in Fee Simple. 

Even if it be conceded for the sake of argument 
that the power was general and Sec. 402 (e) Title IV 
Revenue Act of 1921 is retroactive, nevertheless, the 
tax sought to be here collected is an estate tax 
levied upon the exercise of a power appointing a fee 
simple. It is submitted that the exercise of the power 
created only a life estate, and any purported exercise 
of the power to create a fee in George Bolling Lee is 
ineffectual. 

In this regard it is well to again review the exact 
nature of the estates and the relation of General 
W. H. F. Lee donor of the power, to Robert E. Lee 
donee, and George Bolling Lee and Mary M. Lee 
devisees under their respective wills. 

General W. H. F. Lee was the father of Robert E. 
Lee and George Bolling Lee and his will provided 
that upon failure of the contingent remainders and 
the death of either or both sons without exercise of 
the power, then the property should go to his heirs 
at law. 

“Should neither of my sons or their children 
be alive at their mother’s death, without having 
devised the estate bequeathed to them, the said 
estate shall pass and descend to my heirs at law.” 

George Bolling Lee is the heir at law of Gener® 
W. H. F. Lee and had Robert E. Lee failed to <9 
ercise this power, would take as such. In additicS 
the will specifically provides: 
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“But should either of my sons die prior to 
their mother leaving no issue of their body and 
without having devised the property £iven them 
by my will, the same shall descend to the sur¬ 
vivor or to the children of the survivor of them.” 

There can be no doubt that George Bolling Lee 
took the remainder after the devise by Robert E. Lee 
to his wife for life, in a triple aspect. He took (1) as 
heir at law of General W. H. F. Lee; (2) as survivor 
of the two sons; and (3) as appointeei under the 
power exercised by Robert E. Lee. 

It is submitted that the exercise of the power in 
appointing the remainder to George Bolling Lee is 
not taxable within the meaning of 402 (e) or any other 
section of the Act. 

The recent case of Estate of Helen 
Brooklyn Trust Co., Executor, Petitioner 
sioner of Internal Revenue, Respondent, 13 B. T. A. 
174, is exactly in point. 

In that case one Mary Walcott died in 1899 leaving 
a will by which she devised all her property in trust, 
the trustees to pay the net income to her daughter 
Helen M. Grant for life, and on her death to pay 
over the principal to the issue of Helen with repre¬ 
sentation, or to such persons or institution as she 
(Helen) might appoint. 

Helen M. Grant died leaving surviving 
ters. By her will she appointed the property left in 
trust by her mother to these daughters. 

The Commissioner of Internal Revenue sought to 
include in Helen M. Grant’s gross estate all of the 
property left in trust under the will of Mary Walcott. 
The Board of Tax Appeals in denying that this 
should be included says: i 


M. Grant, 
v. Commis- 


two daugh- 
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“*i* * The respondent contends that this prop¬ 
erty should be included in the gross estate of 
Mrs. Grant as passing under a power of appoint¬ 
ment given to her by the will of her mother. The 
petitioner claims that it did not and could not so 
pass as under Mrs. Walcott’s will the power of 
appointment became operative only if Mrs. Grant 
left no issue. 

“* * * The power of appointment was opera¬ 
tive only to the extent of permitting the daughter 
to designate some person (or institution) other 
than her issue to receive the remainder. It is 
clear that if no such designation or appointment 
were made, said issue was to receive the prop¬ 
erty under the will of Mary E. Walcott. This 
would be true whether the failure to exercise the 
power of appointment were due to the daughter’s 
dying intestate or the designating of her issue as 
the persons to receive the remainder. The at¬ 
tempted exercise of the power did not effect the 
passing of the property in question under a 
general power of appointment.” 

In re Taylor’s Estate, 200 N. Y. Supp. 321 (affirmed 
204 N. Y. Supp. 367), a power of appointment was 
created by the will of one Moses Taylor who died 
prior to the state transfer tax statute. The donee of 
the power exercised it in his last will by appointing 
to his (donee’s) children. Upon a contention by the 
appointees that they elected to take a part of the 
property 1 appointed under the will of their father 
(donee) and part under the will of the grandfather 
(donor), whereby they would escape all taxation, the 
court said: 

‘‘It is the rule in this state that where, under 
the will of the donee, additional benefits are de¬ 
rived by his appointees, the property passes un¬ 
der that will and is subject to tax [citing cases]. 
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It is only where the appointee receives less under 
the will of the donee than he would take under 
the donor’s will (Matter of Slosson’s Estate, 216 
N. Y. 79, 110 N. E. 166), or where the exercise 
of the power is ineffectual, and the! property 
passes under the donor’s will, that the transfer 
is free from the tax in the estate of thb donee.” 
[citing cases.] 

In re Slosson’s Estate, 216 N. Y. 79; 110 N. E. 166, 
one Naylor died before any inheritance or transfer 
tax act, leaving a will by which he created a trust 
estate for Josephine Slosson and gave heri power to 
dispose of it by her will. The will further provided, 
that in default of exercise of the power, the estate 
was to go to such persons as would receive it if Jo¬ 
sephine had died intestate and its owner. Josephine 
disposed of about two-thirds of the estate to her 
children, who would have taken it under the will 

i 

of Naylor had Josephine failed to exercise the 
power, and one-third went to persons who would 
not have taken, had she not exercised the power. 
The surrogate’s court held that the will of Josephine 
was a valid disposition of the whole estate, since 
one-third of the persons would not have taken if 
the power had not been exercised by her, and a 
transfer tax was sought to be levied against the 
children’s share. The Court of Appeals in reversing 
the holding below, said: 

“In Matter of Lansing, 182 N. Y. 23$, 74 N. E. 
882, we decided that (a) legislation subsequent to 
the probate of a will could not authorize a tax 
upon the transfer of property effected solely by 
means of the will, with no aid from the power of 
appointment; (b) disposition under thk power of 
appointment of the entire trust estate to the per - 


i 
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sons who would have taken it in default of the 
exercise of the power, and as they would have 
then taken it, did not force those persons to take 
under the exercise of the appointment, and left 
them free to elect to take thereunder or under the 
original provisions ; (c) that the acceptance by 
those persons of a bequest by the appointee of 
the power of his own property did not constitute 
an acceptance under the appointment; and (d) 
it is immaterial whether the remainder under the 
original provision or bequest is vested or con¬ 
tingent. In the present case there remains un¬ 
answered by the Lansing case the one question: 
Did the yalid disposition by Josephine of a part 
of the trust estate to persons entitled solely 
through such disposition destroy the right of the 
children to elect to take the balance of the trust 
estate under the will of Naylor? 

“This question is answered in the negative by 
the principle declared in Matter of Ripley, 192 
N. Y. 536, 84 N. E. 1120. While the power of ap¬ 
pointment in that case was expressly limited by 
the language creating it, our decision established 
the principle that the valid exercise of the power 
of appointment as to a part of the trust estate 
ivith an ineffectual attempt or a failure to exer¬ 
cise it as to the balance of the trust estate does 
not preclude the taking, by those entitled under 
the will of the grantor, of the power of their 
shares as diminished by the exercise of the power. 
It is immaterial whether there is a neglect or fail¬ 
ure to exercise the power as to the balance of the 
trust estate, or an attempt to exercise it ineffec¬ 
tual because of the refusal of the donees to accept 
the disposition. In either of such cases, there is 
a failure of disposition under the appointment, 
and the original will effects the transfer of the 
part of the trust estate undisposed of.” (Italics 
ours.) 


i 

i 

i 
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See also re Lansing’s Estate, 182 N. Y. 238, 74 N. 
E. 882 (infra, pages 44-46). | 

Under the above decisions it is patent that if any 
transfer tax be at all assessable, it may only be levied 
against the life estate created by the exercise of the 
power of appointment. The remainder in fee passed 
to George Bolling Lee as heir-at-law or as devisee 
of his father. I 

I 

III. | 

A Naked and Collateral Power Creates no Property 

Interest in the Donee of the Power. The Prop¬ 
erty Passes Directly from the Donor of the Power 
to the Appointee and an Attempt to Tax the 
Estate of the Donee of the Power Upon Its Exer¬ 
cise is Not Within the Power Granted Congress 
by Article I, Section 8 of the United States Con¬ 
stitution Which Provides That Congress Shall 
Have the Power to Lay and Collect Taxes, Duties 
and Imposts and Excises; and is a Violation of 
Article I, Sec. 9 of the United States Constitu- 
tion Which Provides That no Capitation or Other 
Direct Tax Shall be Laid Unless in Proportion 
to Census or Enumeration; and is a Violation of 
the Due Process Clause of the V Amendment to 
the United States Constitution. I 

i 

Counsel for the petitioner maintain that any tax 
under sec. 402 (e), Title IV, Revenue Act of 1921, or 
any other section, upon the exercise of the power here 
involved is unconstitutional and void for the following 
reasons: ! 
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A. No Tax May be Levied Against a Transfer of 
Property Made Long Prior to the Enactment of 
the Estate Tax Act. To do so is to Levy a 
* ‘Direct’ ’ Tax in Violation of Article I, Sec. 9; 
and is a Taking of Property Without Due Process 
of Law and a Taking of Private Property for Pub¬ 
lic Use Without Just Compensation in Violation 
of the V Amendment to the Federal Constitu¬ 
tion. 

The power of Congress to impose a tax on the 
exercise of powers of appointment, either “special” 
or “general” is undoubted, where such powders are 
created and exercised after passage of the statute. 
Such a statute w’ould be purely prospective and in no 
wise retroactive. It is where an act is passed wdiich 
purports to impose taxes retrospectively that consti¬ 
tutional limitations arise. Any retroactive transfer 
tax w'hich seeks to tax transfers completed before 
passage of the act is a tax imposed on the property 
and not on the transfer. Such a tax is “direct” and 
violates Article I, sec. 9 and the V Amendment to the 
Federal Constitution. This brings us to the necessity 
of seeing just what powers of appointment are ones 
completed before passage of the act, and what powers 
are of such incomplete character that a tax on their 
exercise will lie. In order to present the distinction 
between them it is essential to discuss briefly the 
principles applicable to powers of appointment. 

It is well settled that the appointee under a povrer 
of appointment takes title from the donor of the 
pow r er and not from the donee. In Wachovia Bank & 
Trust Co. v. Doughton, 272 U. S. 567, the Supreme 
Court of the United States said: 



I 


j 

I 
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“ ‘ Personal property over which one has the 
power of appointment is not the property of the 
donee but of the donor of the power.’ The ap¬ 
pointee takes, not as the legatee of him who ap¬ 
points but of the original donor. * * * These 
principles are commonly accepted.” I (Citing 
numerous authorities.) 

I 

Minor on Real Property (2d ed. Ribble, 1928), at 
sec. 1234 says: 

4 ‘It is a well established principle that when 
the donee of a power of appointment exercises the 
power and appoints one to take under it, the 
appointee holds not under the donee of the power, 
hut under the donor, that is, under the instrument 
executed hy the donor ivhich creates the power, 
the intermediate seisin of the donee of the power 
under the same instrument, if any, beiiig wholly 
defeated by the appointment.” (Italics' ours.) 

i 

The Virginia decisions are to the same effect. In 
Davis v. Kendall, 130 Va. 175, 204, 107 S. Ei 751, the 
Supreme Court of Appeals said: 

i 

“The thing given by the power of appoinment 
is power, not property, and one attribute of own¬ 
ership is title. A power, as defined in 21 R. C. L. 
773, is ‘An authority enabling one person to dis¬ 
pose of the interest which is vested in another.’ 
The appointee takes title from the donor of the 
power. If the donor may be likened to a water 
supply and the appointee to the receiving basin, 
the donee is the connecting pipe through which 
the water may flow.” 

j 

This being true, we are next concerned! with the 
time that such interest is designated as transferred. 
We must see whether such interest relates back at 


j 

j 
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the exercise of the power to the date of its creation, 
or whether title becomes complete at the time that 
appointment is made by the donee. And we here 
reach the line of demarcation which must ultimately 
indicate whether the tax imposed retrospectively upon 
the exercise of the power is constitutional or not. 
There is no great mystery as to how this line is mea¬ 
sured. It is clear, certain and unvarying. THE 
TEST IS WHETHER THE RETROSPECTIVE 
TAX IS SOUGHT TO BE IMPOSED ON A “LIM¬ 
ITED” OR ON A “GENERAL” POWER. 

The petitioner will discuss the constitutionality of 
retrospective taxes on powers under two heads: 

(1) The exercise of a “limited power” does not 
constitute such an act transferring property 
as will permit its taxation by any retrospec¬ 
tive statute. 

A retrospective statute imposing a tax on the ex¬ 
ercise of a limited power by a donee after passage of 
the act, which power had been created prior thereto, 
is unconstitutional. Under a “limited” power the ap¬ 
pointee takes from the original testator (donor). He 
does not take from the donee. The petitioner can do 
no better than to quote from Fidelity-Philadelphia 
Trust Co. v. McCaughn, 34 Fed. (2nd) 600, to illus¬ 
trate the distinction between attempts to tax the ex¬ 
ercise of “limited” and “general” powers. In that 
case the court said: 

“The purpose of the Revenue Act is to estab¬ 
lish a tax upon the transmission of property and 
not upon the property itself. A logical explana¬ 
tion of the inclusion of property passing under 
general powers of appointment and the exclusion 
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i 
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of property passing under special powers is that 
where the original testator has limited the right 
to appoint to certain named beneficiaries or to a 
limited class of beneficiaries, it is he and not the 
donee of the power who in the broadest sense 
transmits the property to the beneficiaries. The 
donee’s exercise of such narrow and limited 
powers may be taken rather as a mere stage 
in the original scheme of inheritance than as an 
independent source of descent. In such case, it 
is really the death of the original testator which 
may reasonably be taken as the transmission of 
the property for the purpose of taxation ; Where, 
however, the donee has full power to direct the 
property to any beneficiary that he pleases, there 
is in a real sense a transmission of it from him 
rather than from the original testator, j The im¬ 
portant thing is the latitude of the donee T s power 
of disposition rather than the quantum of the in¬ 
terest which he may dispose of or the time of its 

vesting (Italics ours) j 

! 

In these few words the court definitely! indicates 
why Congress may not impose a retrospective trans¬ 
fer tax on the exercise of a “limited” power. In such 
a case the tax would be applied to property which is 
derived from the donor of the power and “the time 
of exercise of such narrow and limited powers may be 
taken rather as a mere stage in the original scheme 
of inheritance than as an independent j source of 
descent.” A retrospective tax on the exercise of a 
“limited” power is a tax on the property hnd not on 
the transfer. It is “direct” in violation of Article I, 
Sec. 9 and the V Amendment to the Federal Constitu¬ 
tion. 

The petitioner maintains that the power exercised 
by Robert E. Lee was a “limited” power,! (a) “lim- 


i 

! 

i 
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ited” as to time because it could only be exercised 
after his death, (b) “limited” as to beneficiaries or 
class of persons who might take, since the only per¬ 
sons to whom he might appoint were those who should 
survive him, and (c) “limited” as to the manner of 
its exercise since it could only be done by will. 

It is manifest that in the case at bar, the entire 
property passed under the will of General W. H. F. 
Lee long prior to any estate tax act. The donee 
Robert E. Lee had no interest in the property. He 
had a bare and naked power of appointment to be 
exercised by will only. The exercise of such a power, 
created prior to the act, is not subject to retrospective 
tax. The petitioner submits that the power here exer¬ 
cised was a “limited” one, that the appointee took 
from the donor, that time of transfer must be mea¬ 
sured from the date of creation of the power, and 
that the tax sought to be imposed is “direct” and is 
a taking of property without due process of law and 
a taking of private property for public use without 
just compensation. 

In Levy v. Wardell, 258 U. S. 543, 42 Sup. Ct. Rep. 
542, 66 L. ed. 759, the court said: 

“At the time of the transfers there was no law 
of the state of California imposing any transfer 
or inheritance tax, nor was there a law of the 
United States to that effect, and all of the 
transfers were intended to take effect in pos¬ 
session and enjoyment upon their date. The 
act of Congress, therefore, should not be con¬ 
strued to be retroactive, and, if so construed, was 
in violation of the Constitution of the Tlnited 
States, in that it would take the property of 
the plaintiffs without due process of law, in 
violation of the V Amendment, and would not 
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be, besides, a transfer tax or an indirect tax, 
but would be a direct tax thereon, in violation 
of Article 1, sec. 9, subd. 4 of the Constitution 
of the United States, because not laid iii proper 
relation to census or enumeration, as: therein 
provided.’ ’ 

See also Shawb v. Doyle {supra) ; Union Trust Co. 
v. Wardell, 258 U. S. 537, 42 Sup. Ct. Rep.^ 393, 66 
L. ed. 753 

i 

i 

(2) The exercise of a “general power” may 
be taxed by a retrospective statute (a) if the act 
is expressly made retroactive, and (b) if the 
power whose exercise is sought to be taxed is a 
“general” power. 

The petitioner has discussed at length the neces¬ 
sity for express words of retroactivity {supra p. 28 
et seq.). No such words are present in the act here 
involved. To impose the tax v’ould be a violation of 
the presumption of law’ in favor of the citizen. It 
would be an act of judicial legislation, legislation un¬ 
constitutional under the form of our government and 
in violation of Article I, section 1, Article I, section 
7, Article I, section 8, and Article III, section 1 of the 
Constitution of the United States. 

In the case at bar neither of the elements essential 
to the imposition of a retrospective tax i$ present. 
The tax may not be imposed. 


i 
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B. No Tax May be Levied Against the Remainder in 
Fee Taken by George Bolling Lee. To do so is to 
Levy a Direct Tax in Violation of Article I, Sec¬ 
tion 9; and is a Taking of Property Without Due 
Process of Law and a Taking of Private Property 
for Public Use Without Just Compensation in 
Violation of the V Amendment to the Federal 
Constitution. 

As set forth in II. B above (p. 32 et seq.) George 
Bolling Lee took the remainder of this moiety of the 
estate directly under the will of General W. H. F. 
Lee. Since the original donor of the power died 
long before the enactment of the Estate Tax Acts, 
any attempt to tax a transfer which is effected by 
his will is bad. 

Shawb v. Doyle (supra). 

Union Trust Co. v. Wardell (supra). 

Levy v. Warded (supra). 

In re Lansing’s Estate, 182 N. Y. 238, 74 N. E. 882,' 
the court said: 

“The property in question belonged to Thomas 
Suffern wdien he died in 1869, and there vras then 
no statute in force which imposed an inheritance 
or transfer tax. Subsequent legislation could not 
authorize a tax upon the transfer of property 
effected solely by means of his will, with no aid 
from the power of appointment. Matter of Pell’s 
Estate, 171 N. Y. 48, 63 N. E. 789, 57 L. R. A. 
540, 89 Am. St. Rep. 791. 

Again: 

“Where there is no transfer there is no tax, 
and a transfer made before the passage of the 
act relating to taxable transfers is not affected 
by it, because, as we held in the Pell Case, such 
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an act * * * is unconstitutional, since it j dimin¬ 
ishes the value of vested estates, impairs the 
obligation of contracts, and takes private prop¬ 
erty for public use without compensation. Matter 
of PeU’s Estate, 171 N. Y. 48, 63 N. E. 789; 57 
L. R. A. 540, 89 Am. St. Rep. 791; Matter of 
Delano’s Estate, 176 N. Y. 486, 495, 68 N. E. 871, 
64 L. R. A. 279. 


“ After the death of Mr. Suffern, and the vest¬ 
ing of the remainder in Mrs. McVickar, no stat¬ 
ute could prevent her from entering into full en¬ 
joyment of the property upon the death of Mrs. 
Lansing. The law sanctioned the gift of Mr. 
Suffern when it was made, and the law; cannot 


cut down the gift by imposing a transfer tax 
when there was no transfer. Even if her interest 
was contingent, nevertheless, as was said by 
Judge Cullen in a late case, ‘the interests of the 
devisee accrued on the death of the testator and 
at that instant, and were immune from' legisla¬ 
tive attack, whether contingent or vestedl’ Mat¬ 
ter of Vanderbilt’s Estate, 172 N. Y. 69, 73, 64 
N. E., 782, citing Brevoort v. Grace, 53 NL Y. 245. 

“It is not at all necessary to determine 
whether the remainder which Mrs. McVickar took 
under her grandfather’s will was vested or con¬ 
tingent. If we assume that the remainder was 
contingent, nevertheless it was acquired by Mrs. 
McVickar under her grandfather’s will at the 
instant of his death. It then became a property 
right in her, which was just as sacred and just 
as immune from legislative attack as any other 
property right. Brevoort v. Grace, 53 N. Y. 245. 
Of course, it is only for this purpose that that 
case is cited, no transfer tax having been enacted 
for many years after it was decided. It is true 
that Mrs. McVickar’s estate was subject to be 
defeated by her death before her mother, or by 
diminution if her mother left other ichildren. 
But her right to the estate if she survived her 
mother was indefeasible. I am at a loss to see 
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what bearing the question of a remainder being 
vested or contingent has to do with the liability 
to the transfer tax, when that remainder was 
created prior to the imposition of any transfer 
tax . 9 9 

Again: 

“Now suppose that the state at the time [it] 
imposed the inheritance tax, instead of enacting 
that statute had forbidden the making of wills 
and succession in case of intestacy, itself taking 
all the property that a decedent might leave at 
the time of his death, such a statute could have 
no possible effect on Mrs. McVickar’s rights, 
for those rights had been acquired long be¬ 
fore. * * * I insist they [Mrs. McVickar’s rights] 
accrued on the death of her grandfather. It is 
true that their value would have been destroyed 
by her death before that of her mother, but for 
her survival she is in no way indebted for any 
privilege accorded to her by the State.” 

The Lansing Case is exactly in point. 

CONCLUSION. 

For the reasons set out and upon the authorities 
cited, it is submitted that the sum of $306,669.49, 
being the purported value of the real property desig¬ 
nated under the power of appointment, should not be 
included as part of the gross estate of Robert E. Lee, 
deceased. And further, that excluding said prop¬ 
erty and upon the adjustments made in the valuation 
of other property of the deceased by the Commis¬ 
sioner of Internal Revenue, there is due to the peti¬ 
tioner the sum of $52.80 as a refund for taxes over¬ 
paid by her. 

John E. Laskey, 

Leonard J. Ganse, 

Counsel for the Appellant . 
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erty within the power of appointment are not viola¬ 
tive of the constitutional provisions raised__ 

Conclusion_j. 
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of Columbia 

! 

April Term, 1930 

! 

i 

I 

No. 5258 | 

i 

Mary M. Lee, Executrix of the Estate of 

Robert E. Lee, appellant 

V. ! 

Commissioner of Internal Revenue j 

APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 


The only previous opinion is that of the United 
States Board of Tax Appeals (R. 28-35) 
reported in 18 B. T. A. 251. 


JURISDICTION 


This appeal involves Federal estate taxes, under 
the Revenue Act of 1921, in the sum of $8,544.39. 
The decision of the Board of Tax Appeals was en¬ 
tered November 19, 1929. (R. 35-36.) Petition 

for review by this Court was filed May 14,1930 (R. 
37), pursuant to Sections 1001,1002, and 1003, Rev¬ 
enue Act of 1926, c. 27, 44 Stat. 9, 109, 110. | 

(i) 
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QUESTION PRESENTED 

Is the value of certain property over which the 
decedent had and exercised a power of appoint¬ 
ment required to be included in his gross estate, 
for Federal estate tax purposes, under Section 402 
(e) of the Revenue Act of 1921, and, if so, is the 
statute constitutional ? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 401. That * * * a tax equal to 
the sum of the following percentages of the 
value of the net estate * * * is here¬ 
by imposed upon the transfer of the net 
estate of every decedent dying after the 
passage of this Act * * *. 

Sec. 402. That the value of the gross 
estate of the decedent shall be determined 
by including the value at the time of his 
death of all property, real or personal, tan¬ 
gible or intangible, wherever situated— 

* * * * * 

(e) To the extent of any property 
passing under a general power of appoint¬ 
ment exercised by the decedent (1) by 
will * * *. 

Treasury Regulations 63 (1922 Ed.): 

Art. 25. General rules .—The value of all 
property passing under a general power of 
appointment must be included in the gross 
estate of the person exercising the power 
(known as the donee, or appointor) where 
the power is exercised by will. It should 



I 

I 




also be so included when the power is ex¬ 
ercised by deed or other instrument exe¬ 
cuted in contemplation of or intended to 
take effect in possession or enjoyment at or 
after the death of the donee of the power. 
The statute, however, does not require in¬ 
clusion within the gross estate of the value 
of the appointed property in the case of a 
bona fide sale thereof by the donee of the 
power for a fair consideration in money or 
money’s worth. 

Only property passing under a general 
power should be included. A general power 
is one to appoint to any person or persons in 
the discretion of the donee of the power. 
Where the donee is required to appoint to a 
specified person or class of persons, the 
property should not be included in his gross 
estate. Property appointed under a general 
power should be so included, although the 
persons to whom the appointment was made 
would have taken the property had the power 
not been exercised. A copy of the instru¬ 
ment granting the power should be filed with 
Form 706 in all cases in order that the Com¬ 


missioner may determine whether the power 
is general or special. j 

Example: The income of property is left 
to a person for life, with the right to name 
in his will the person who shall receive the 
property upon his death. He exercises this 
power in his will. Upon his death, the value 


of the property so appointed sho 


uld be 


included in his gross estate. 


i 
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STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
(R. 29-31) and which are not disputed, so far as 
here material, are: 

The Commissioner of Internal Revenue, the 
appellee, determined a deficiency in taxes due from 
the estate of Robert E. Lee, the executrix of which 
is the appellant here, in the sum of $8,544.39. (R. 

29.) Review was had before the Board of Tax 
Appeals, and this determination w T as approved. 
(R. 29, 35.) 

In arriving at the deficiency, the appellee in¬ 
cluded as a part of the decedent’s gross estate the 
sum of $306,669.49, representing the value, at the 
date of death, of one-half of the estate of General 
W. H. F. Lee, the decedent’s father, subject to a 
life estate therein of Marv Tabb Lee, the decedent’s 
mother. (R. 29.) 

General Lee died October 15, 1891. (R. 29.) 

The second paragraph of his will, the only part 
here material, provides (R. 29-30) : 

2. I bequeath all of my personal and real 
estate of every nature, kind, and description, 
wheresoever situated, to my wife, Mary Tabb 
Lee, during her life, and at her death to be 
divided between my two sons, R. E. Lee, Jr., 
and George Bolling Lee, provided they or 
their children are alive at the death of their 
mother. Should neither of my sons or their 
children be alive at their mother’s death, 
without having devised the estate be¬ 
queathed to them, the said estate shall pass 
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and descend to my heirs at law. But should 
either of my sons die prior to their mother, 
leaving no issue of their body and without 
having devised the property given them by 
my will, the same shall descend to the sur¬ 
vivor or to the children of the survivor of 
them. 


The decedent, Robert E. Lee, died September 7, 


1922. (R. 30.) By the second paragraph 
will he provided (R. 30) : 


of his 


Second: Whereas my father, William H. 
P. Lee, died about thirty years ago, leaving 
his estate to my mother for and during her 
life, with the remainder in fee in said I estate 
to myself and to my brother, George Bolling 
Lee, I hereby devise and bequeath to my 
wife, Mary M. Lee, my interest in the estate 
so left by my father, until she remarries, or, 
should she not remarry, then during her life¬ 
time, with the remainder after hter re¬ 
marriage or her death, as the case may be, 
to my said brother, George Bolling Lee. 

j 

Mary Tabb Lee survived the decedent and died 
on May 5, 1924. (R. 30.) 

j 

George Bolling Lee filed a suit against Mary M. 
Lee in the Circuit Court of Fairfax County, Vir¬ 
ginia, in which suit he contended that the only in¬ 
terest Robert E. Lee, deceased, had in the estate 
of W. H. F. Lee, was contingent upon Robert E. 
Lee surviving his mother, Mary Tabb Lee, and 

i 

that since he died prior to his mother, he had no 
right to devise any interest in either the realty or 
personalty of his father’s estate. The Court held 
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against this contention and issued a decree, the ma¬ 
terial part of which is as follows (R. 30-31) : 

It is hereby considered, adjudged, ordered 
and decreed that Mary M. Lee, her alienees 
and assigns, defendants in this cause, now 
have, hold, and are entitled to an estate for 
the life or widowhood of said Mary M. Lee, 
in one moiety of all the property and estate, 
real, personal and mixed, of which the late 
W. H. F. Lee died seised and possessed, 
together with one-half of all the rents, issues, 
and profits thereof, which have accrued 
since the date of the death of Mary Tabb Lee, 
widow of said W. H. F. Lee, or shall here¬ 
after accrue during the continuance of her 
estate, with remainder in fee simple to 
George Bolling Lee and that George Bolling 

Lee is entitled to the other moietv in the 

•/ 

estate of the late W. H. F. Lee in fee simole. 

-A. 

No appeal from the above decree was taken by 
George Bolling Lee and the time in which an appeal 
could be taken has expired. (R. 31.) 

SUMMARY OF ARGUMENT 

The fact that the power of appointment vested in 
the decedent could be exercised only by will did 
not make the same special or limited. Such power 
was a general one within the meaning of Section 
402 (e) of the Revenue Act of 1921 as well as under 
the authorities generally; only the former is impor¬ 
tant here since Congress, except as specifically 
restrained by the Constitution, may select and define 
subjects for the imposition of Federal taxes without 



limitation by rules of state courts in respect of 
property within the state’s jurisdiction. 

The transfer tax is imposed upon the theory that 
death is the generating source from which author¬ 
ity to do so takes its being. The existence in the 
decedent of the power of appointment and its ter¬ 
mination by his death determined the right qf suc¬ 
cession to the property subject to the power, and 
hence was the generating source of accessions to 
property rights by the remainderman. Accord¬ 
ingly, the property “passed” or was “transferred” 
upon the donee’s death and is subject to the tax 
prescribed by Section 401. Tyler v. United States, 
281 U. S. 497; Chase National Bank v. United 
States, 278 U. S. 327. I 

i 

Since the transfer thus took place at the; death 
of the decedent, Sections 401 and 402 (e), ais here 
applied, are not retroactive in operation, having 
been enacted prior to such death. Accordingly, 
they do not violate clause four of Section 9 of 
Article I of the Constitution or the Fifth Amend¬ 
ment. Reinecke v. Northern Trust Co ., 278 U. S. 
339. 

ARGUMENT 


I 

i 

The power is a general one within the meaning of 

section 402 (e) 

i 

The power of appointment vested in the de¬ 
cedent, Robert E. Lee, by General W. H. F. Lee, 
was subject to no qualifications or conditions other 
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than such as are inherent in the exercise thereof 
by testamentary disposition; there is no limitation 
as to time, class, or interest except as is necessarily 
incident to the exercise of a power by will. It is 
this kind of power to which this court is asked 
to determine the applicability of Sections 401 and 
402 (e) of the Revenue Act of 1921, supra, 
particularly the latter. 

The tax imposed by these provisions is author¬ 
ized bv the first clause of Section 8 of Article I of 
the Constitution. Scholey v. Bew, 23 Wall. 331, 
346; Knowlton v. Moore, 178 U. S. 41, 79. In lay¬ 
ing the same Congress was subject to no restraint 
whatever under this clause except the requirement 
that the tax must be uniform in operation. 
Hylton v. United States, 3 Dali. 171,173; Knowlton 
v. Moore, supra, 106; McCray v.' United States, 195 
U. S. 27, 59; Evans v. Gore, 253 U. S. 245, 256. It 
could exercise a right of reasonable classification. 
Barclay & Co. v. Edtvards, 267 U. S. 442, 450. 
Having done so in Section 402 (e) (no question of 
improper classification or discrimination is raised), 
everything intended by Congress to come within its 
terms is subject to the tax prescribed by Section 
401. Terminology is not necessarily decisive of 
that intention. Congress might have called a 
power of appointment, ordinarily considered as 
general, “limited”; it might have done the oppo¬ 
site. Mere “* * * names and definitions, how¬ 
ever important as aids to understanding, do not 
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i 

i 

i 

i 

j 

conclude the lawmaker, who is free to ignore them 
and adopt his own. Karnuth v. United States, 279 
U. S. 231, 242.” Tyler v. United States, 28l| U. S. 
497, 502. Regardless of descriptive words used, if 
the power under consideration was intended by 
Congress to be reached by Section 402 (e), and 
that intention is clear, then it is subject to the 
terms of the preceding section. “ What is a gen¬ 
eral power, and when it is special, conditional, or 
is otherwise qualified, is helpful in this discussion; 
but after all the meaning attached to the phrase by 
Congress in its use in this act is the meaning of 
which we are in search.” (Italics supplied.) 
Fidelity Trust Co. v. McCaughn, 1 F. (2d) 987, 
988, quoted by appellant. (Br. 22.) 

Assuming that for some purposes a power of 
appointment like the one under consideration may 
be called “limited,” or “special,” or “qualified,” 
or “conditional” because exercisable only by testa¬ 
mentary disposition, yet if it was such a power as 
Congress had in mind when it said “a general 
power of appointment exercised by the decedent 
(1) by will,” then property passing thereunder is 
taxable. 

And it is immediately apparent that the power 
created by General Lee is just such a powejr as the 
lawmakers intended to reach by Section 402 (e). 
It was subject to no qualification or condition other 
than that it must be exercised by the decedent by 
will. It was, then, what Congress chose to call a 
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“general power/’ and as such the property passing 
thereunder is taxable. If the fact that the power 
given to the donee was exercisable only by will 
should prevent the same from being general within 
the meaning of Section 402 (e), then the language 
used in that provision is a contradiction in terms; 
for Congress specifically provided that a power 
limited only by a requirement for exercise thereof 
by testamentary disposition alone should be gen¬ 
eral for the purposes of that section, and hence 
taxable under Section 401. 

It follows that the power given the decedent by 
General Lee was intended to be reached by Con¬ 
gress and was within Section 402 (e), the specific 
language thereof. All reference to inability of the 
donee to appoint unto himself or to exercise the 
power during his lifetime is beside the point. 

The intention of Congress being clear by the 
language it used, further search is unnecessary, as 
the Fidelity Trust Co. case, supra, suggests. How¬ 
ever, in deference to the argument of appellant that 
by general law a power of appointment exercisable 
only by will is special, we consult the authorities. 
Therefrom we submit that the law is well settled 
in this country, as in England, that a power to ap¬ 
point by will may constitute a general power. It 
is true that many authorities have in general de¬ 
fined the term “general power of appointment” as 
a power permitting the donee to appoint to anyone 
including himself, but the same authorities have 
recognized that a power to appoint by will to any 
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I 

i 


person without other restriction is a general power. 

i 

Thus, in Parwell on Powers, 2d Ed., it is said 
(P> 7): | 

Powers may be either general or limited. 
General powers are such as the donee can 
exercise in favor of such person or persons 
as he pleases. Limited powers are such as 
the donee can exercise only in favor of cer¬ 
tain specified persons or classes. A:power 
to appoint by will only is a general | power 
within s. 27 of the Wills Act (Hawthorn v. 
Sheclden, 3 Sm. & G. 293; Re Powell ,18 W. 
R. 228). * * *. | 

In Underhill on the Law of Wills (1900 Ed.), 
Yol. 2, pp. 1163,1176, it is said: 


Powers may be classified according!to the 
character of the appointees into general 
powers and special powers. A general power 
is one which may be exercised by the donee 
in favor of any person or class of persons 
whom he mav choose. * * * 

A general power of appointment by will 
enables the donee to devise the property to 
any person who may have the capacity to 
take. Under a special power to appoint by 
will, the donee is limited to the objects or 
class pointed out by the donor. 

In Chaplin on Express Trusts and Powers, it is 
said (p. 427): 

To render a power general, it is not necessary 
that the grantee should be authorized to 
exercise it through each and all of the meth¬ 
ods designated in the statute. Thus, a power 

j 

i 

i 

i 


I 
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to devise in fee to any person whatever, is 
general, Hume v. Randall, 141 N. Y. 499 
(503), hut it is not absolute because it can 
be exercised by will only. 

The doctrine that a power to appoint by will, 
when not restricted to particular objects or bene¬ 
ficiaries, is a general power of appointment has been 
generally accepted in this country. Brandeis v. 
Cochrane, 112 U. S. 344, 352; Chanler v. Kelsey, 
205 U. S. 466; United States v. Field, 255 U. S. 257. 

The rule is well stated in the case of Greenway v. 
White, 196 Ky. 745, w'here the Court said (p. 753) : 

The only fact, as we understand counsel, 
upon which it is claimed that the power pos¬ 
sessed by Mrs. Irvine was a special one is 
that the method provided by the donor for 
executing it was limited to a testamentary 
paper. But, according to the rule for 
determining the difference between the 
different classes of powers, that fact has no 
weight, and, in a number of cases, supra, 
from this court, the authority to execute the 
power only by will was involved and it was 
not held that it became a special power on 
account of that fact. A special or particu¬ 
lar power, as we have seen, is one that is 
restricted by the donor to certain designated 
objects (property), or beneficiaries or class 
of beneficiaries and the question is not 
affected in the least by the method provided 
for the execution of the power. Mrs. 
Irvine, under the will of her husband, was 
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i 

i 


empowered in the explanatory clause therein 
contained to either approve, alter, or change 
it either “in part or the whole,” except as 
to the portion devised to his half brother, 
John S. Harris. She was not restricted 

i 

either as to the subject-matter of the power 
or the beneficiaries whom she might j select, 
and there can be no doubt that as to all the 
property to which the power attached she 
possessed a general and not a special or 
qualified one. j 

The case of Whitlock-Rose v. McCaughn |(C. C. 
A. 3d), 21 F. (2d) 164, presented precisely the 
same question as does the instant case. The Court 
there said (p. 165) : j 

This use of the term “general power of 

appointment,” is in harmony with general 

usage. A power is regarded as “general” 

when it is not restricted bv the donor to 

%/ 

particular objects or beneficiaries, jthough 
the method of exercising it may be re¬ 
stricted and limited to a testamentary 
paper. j 

To the same effect are Abram Minis et at .> Exrs., 
v. United States, 66 Ct. Cls. 58, certiorari Idenied, 
278 U. S. 657; Pennsylvania Co. For Ins. on Lives, 
etc. v. Lederer, 292 Fed. 629; Fidelity-Philadel¬ 
phia Trust Co. v. McCaughn, 34 F. (2d) 600. 

In the four cases last cited, the courts had be¬ 
fore them powers of appointment exercised under 
the laws of New Jersey, Georgia, and Pennsylva- 
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nia, and the result reached was uniformly to the 
effect that a power to appoint by will, not re¬ 
stricted to a designated class or to persons named, 
is a general power of appointment, and the value 
of property passing under it is required to be in¬ 
cluded in the gross estate. 

It is apparent that both by the terms of Section 
402 (e) and under the law as generally interpreted 
(though only the former is important here) a 
power of appointment exercisable only by will is 
not special or limited, but general, and that hence 
property passing thereunder—in this case one- 
half of the estate of the donor, General Lee—is tax¬ 
able under Section 401. 

Moreover, it is significant that the Regulations 
of the Treasury Department have uniformly de¬ 
fined the term “general power of appointment” 
in accordance with the prevailing authorities. In 
Article 25 of Treasury Regulations 63 (1922 Ed.), 
it is said: 

Only property passing under a general 
power should be included. A general power 
is one to appoint to any person or persons 
in the discretion of the donee of the power. 
Where the donee is required to appoint to a 
specified person or class of persons, the 
property should not be included in his gross 
estate. Property appointed under a gen¬ 
eral power should be so included, although 
the persons to whom the appointment was 
made would have taken the property had 
the power not been exercised. 
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j 
j 

Substantially the same definition appeared in 
Article 24 of Regulations 68 (1924 Ed.) and Article 
24 of Regulations 70 (1926 Ed.). This adminis- 

i 

trative interpretation is entitled to great weight, 
particularly in view of the fact that the substance 
of Section 402 (e) has been reenacted in subsequent 
revenue acts. Inferentially Congress has thereby 
approved such interpretation. National Leyd Co . 
v. United States, 252 U. S. 140; Brewster v.j Gage, 
280 U. S. 327. | 

We have seen that Congress adopted its own 
definition of what for purposes of the Federal estate 
tax it meant by the phrase “ general power of 
appointment,” andtha t it had power to make such 
definition. This should suffice to end inquiry upon 
this point; it is unthinkable that Congress, having 
thus made an explicit definition, should leave the 
interpretation of its language to the courts of each 
state, as the taxpayer contends should be done. 
The question of the inclusion or exclusion from a 
gross estate of the value of property over \yhich a 
decedent has exercised a general power of appoint¬ 
ment can not be made to depend upon the different 
incidents that may attach to general powers of 
appointment under the laws of the various; states. 

Nowhere in subparagraph (e), nor in any other 
part of Section 402, is there express provision that 
the test as to whether any particular kind of prop¬ 
erty is to be included is to be found in the law of the 
state in which it is located. The general terms of 

27168—30-3 
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the provisions of subparagraph (e) of Section 402 
are in marked contrast to the explicit language of 
the provisions for deductions in Section 403 of the 
same Act, which provides that the value of the net 
estate shall be determined by deducting from the 
value of the gross estate inter alia — 

Such amounts for funeral expenses, ad¬ 
ministration expenses, claims against the 
estate * * * as are allowed by the laws of 
the jurisdiction, whether within or without 
the United States, under which the estate is 
being administered. 

with certain designated exceptions. In view of 
this specific reference to state laws, the absence of 
specific reference to state law in Section 402 (e) is 
especially significant. 

Furthermore, it is not reasonable to suppose that 
Congress, in enacting a law' of general application 
throughout the United States, meant to discrimi¬ 
nate in favor of the estates of decedents exercising 
a power of appointment under certain state law's 
and against those exercising a power of appoint¬ 
ment under the laws of other states. The report 
of the Ways and Means Committee of the House 
of Representatives fails to show 7 that Congress had 
any such intention when it enacted Section 402 (e) 
of the Revenue Act of 1918, the first statute to 
contain this provision. See H. R. 767, 65th Con¬ 
gress, 2nd Sess., pp. 21-22. 

Were the courts of each state to be allowed to 
place their own interpretation upon the language 
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used by Congress in Section 402 (e), an intolerable 
situation would be the result (were the saine con¬ 
stitutionally possible). If their interpretations 
should vary, the rates specified in Section 401 
would operate unequally and unfairly among the 
various states. See Tyler v. United States, supra . 

In the absence of any provision in the! statute 
clearly requiring that the measure of the gross 
estate should depend on local laws relating to 
powers of appointment, this court should avoid 
any construction of the statute which would result 
in such a manifest lack of geographical uni¬ 
formity. United States v. Childs, 266 TLj S. 304; 
Boston & M. R. R. v. United States (C. CJ A. 1st), 
265 Fed. 578, certiorari denied, 255 U. j S. 577, 
where it was said (p. 580) : 

Under the logic of the fundamental and 
salutary rule of uniformity, unless a con¬ 
trary intention clearly appears, j statutes 
creating a system under which tax£s are to 
be laid are generally, if not always, accepted 
as intending a system to work uniformly 
throughout the domain in which the law is 
to operate. Hence it follows that the ar¬ 
gument that the force of an express provi¬ 
sion of a federal statute should be controlled 
or abridged by a local state statute is 
wholly inadmissible. 

In Knowlton v. Moore, supra, 77, the Supreme 
Court said: j 

We are, therefore, bound to give heed to 
the rule that where a particular construc- 


j 

i 
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tion of a statute will occasion great incon¬ 
venience or produce inequality and injus¬ 
tice, that view is to be avoided if another 
and more reasonable interpretation is 
present in the statute. . 

See also United States v. Delaware & Hudson Co., 
213 U. S. 366, 408; United States v. Childs, 266 
XL S. 304, 309. 

But even were we to assume for argument that 
the Federal courts in applying Section 402 (e) must 
be bound by local interpretation of the meaning 
of the words used therein, still in this case the 
assumption would bring us nowhere. We take 
issue with the statement (Br. 17) that the Virginia 
courts definitely hold that a power to be exercised 
by will only is a limited or special power. We are 
aware of no Virginia decision which holds that such 
a power may not be general; at least Davis v. Ken¬ 
dall, 130 Va. 175, 107 S. E. 751 (Br. 19), and the 
eases therein cited and analvzed do not so hold. 
The Davis case involved the question whether or 
not a power given to a donee was broad enough to 
vest in her a fee. That was the only point. And 
the quotations made by counsel (Br. 20, 21) must 
be read in that light (most of them on tlieir faces 
are not applicable). When the court said 4 ‘general 
power” it used the term in the sense of absolute 
power sufficient to give the donee ownership. If, 
in enacting Section 402 (e), Congress had used that 
term to express such idea there would have been 
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no reason for tlie enactment; for then the “donee” 
would be the owner, and as such his estate upon his 
death would be taxable under the provisions taxing 
ordinary transfers. There being no controlling 
state law, either statutory or judicial, this court is 
free to make its own interpretation. 

We reiterate, however, that since the statute 
involved is a Federal one, it is not subject to appli¬ 
cation except as authorized and interpreted by the 
Federal courts. The question at issue is not one 
of local property rights, nor does it involve a local 
rule of property law; it has to do with the meaning 
of a Federal statute. In its construction Federal 
courts are not governed by local interpretation. 
Calhoun Gold M. Co. v. Ajax Gold M. Co., 182 U. S. 
499, 505; Fidelity Trust Company v. McCaughn, 
supra. We find this language in the opinion 
adopted as its own by the Circuit Court of Appeals 
for the Third Circuit in Fidelity-Philadelphia 
Trust Co. v. McCaughn, 34 F. (2d) 600, 60?: 

The power of Congress, in creating a new 
field for taxation, to impose taxes entirely 
without regard to the characteristics given 
to the property so taxed by the law of its 
situs was recognized by the court in Rosen- 
berger v. McCaughn (C. C. A.) 25 F. (2d) 
699, 700, in which case the court by Judge 
Woolley said: j 

4 ‘It is established beyond question that the 
law of the state in which property is,situated 
governs federal courts in many things; in 

j 

i 




descent, alienation, and transfer and the 
effect and construction of wills (De Vaughn 
v. Hutchinson, 165 U. S. 566, 17 S. Ct. 461, 
41 L. Ed. 827) ; but whether it governs the 
federal government in the performance of 
its sovereign power to levy taxes is another 
question, and is the precise question here. 

“True, state decisions sometimes control 
federal legislation, for instance, in deter¬ 
mining a deduction allowed by the federal 
estate tax, but that is because of the express 
provision—or permission—of the federal 
act which authorizes deduction of such 
charges as ‘are allowed by the laws of the 
jurisdiction * * * under which the es¬ 

tate is being administered.’ Lederer v. 
Northern Trust Co. (C. C. A.) 262 F. 52. 
But whether the federal government is lim¬ 
ited in its selection of subjects for taxation 
by rules of state courts in respect to prop¬ 
erty within the state’s jurisdiction is 
another matter. * * *” 

And the court held that although the in¬ 
strument in question was a sale in Pennsyl¬ 
vania, nevertheless under the general reve¬ 
nue statute the income arising from it 
would be held to be income which was 
taxable. 

The Congress thus had the power to tax 
any transmission of property effected by 
death even though by the law of the de¬ 
cedent’s domicile such property was not 
part of his estate. 
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The existence of the power of appointment, whether 
effectually exercised or not, and its termination by 
the death of the donee operated as a transfer of the 
property subject thereto within sections 401 and 
402 (e), revenue act of 1921 

The taxpayer urges (Br. 32 et seq .) that had the 
donee failed to exercise the power of appointment, 
the one-half interest subject thereto would have 
vested in the appointee under the provisions of 
paragraph 2 of the donor’s will; and that! hence 
the exercise thereof, so far as the remainder given 
to the appointee subject to the life estate jof the 
donee’s wife is concerned, was ineffectual—the 
property would have gone to the appointee in any 
event, and that accordingly there could |be no 
“transfer” or “passing” within Sections 401 and 
402 (e). In support thereof reliance is placed 
upon Estate of Grant v. Commissioner, 13 B. T. A. 
174, and some New York decisions relative to the 
succession tax law of that state. 

We may assume that this construction finds sup- 

i 

port in these opinions. This view, however, is 
based upon a technical and narrow interpretation 
of the subject of the transfer tax. It overlooks and 
disregards the practical and substantial naiture of 
what the tax reaches; and is not in accord with the 

i 

decisions of the United States Supreme ; Court, 
which, of course, are controlling here. We may say 
parenthetically that the Grant case has been over- 


j 
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ruled by a later decision of the Board of Tax Ap¬ 
peals, Haney v. Commissioner, 17 B. T. A. 464, 
which in turn relied upon the recent case of Chase 
National Bank v. United States, 278 U. S. 327. 

“ Death duties rest upon the principle that death 
is the ‘generating source’ from which the authority 
to impose such taxes takes its being, and ‘it is the 
power to transmit or the transmission or receipt of 
property by death which is the subject levied upon 
by all death duties.’ Knowlton v. Moore, 178 U. S. 
41, 56, 57.” Tyler v. United States, 281 U. S. 497, 
502. 

The taxpayer argues that since, so far as the 
remainder to George Bolling Lee is concerned, the 
exercise of the power transmitted nothing which 
the remainderman would not have received had 
there been no appointment, and since in theory of 
law the appointee takes, not from the donee but 
from the donor under the will of the latter, there 
was no “transfer” under the will of the donee and 
hence no subject for the imposition of a tax. This, 
of course, attaches no importance to whether or not 
the death of the donee was the “generating source” 
through which the rights of the appointee or 
remainderman became fixed. 

The question here * * * is, not 

whether there has been, in the strict sense of 
that word, a “transfer” of the property by 
the death of the decedent, or a receipt of it 
by right of succession, but whether the death 
has brought into being or ripened for the 
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survivor,, property rights of such character 
as to make appropriate the imposition of a 
tax upon that result (which Congress may 
call a transfer tax, a death duty or anything 
else it seems fit), to be measured, in whole 
or in part, by the value of such rightsj 

j 

Tyler v. United States, supra, 503. 

Until his death the donee had full and complete 
control over the disposition and right of enjoyment 
of the one-half interest in the property of General 
Lee after the termination of the life estate vested 

i 

in the donor’s wife. He could say, as fully as the 
donor himself could sav at that time had he been 
alive, who should and who should not receive and 

i 

reap the benefits of the ownership thereof after the 
death of Mary Tabb Lee. He could exercise this 

I 

power of control either by using his right of 
appointment or not, depending upon whom he 
wished to succeed to the right of ownership. His 
desire of having his brother inherit after tjhe ter¬ 
mination of a life estate in his wife could have been 
accomplished either by his doing as he did or by 
his not appointing at all. The method he pursued 
to accomplish his purpose is of no moment; we may 
assume that the appointment made was as if there 
had been none. The important and substantial 
thing is that until his death the donee had full 
powder of disposition. At his death, however,, and 
because of it, his brother for the first time became 
entitled to exclusive possession, use, and enjoy¬ 
ment, subject, of course, to the appointed life 


j 

j 
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estate. Tyler v. United States, supra, 504. The 
donee’s death, then, was the generating source of 
important and definite accessions to property 
rights by George Bolling Lee. “Whenever there 
is a power of disposition, succession to property 
follows, whether the power is exercised or not. 
Indeed, there is always a second power in the donee 
of a power of disposition. This second power is 
the power to exercise or to not exercise the granted 
power. The succession is as much directed, and 
directed by the donee of the power, in the one case 
as in the other. In fact, it is often true that the 
succession is not changed.” Fidelity Trust Co. v. 
McCaughn, 1 F. (2d) 987, 988, following the quota¬ 
tion made by the taxpayer. (Br. 22-23.) 

Let us put a case. Suppose the decedent had 
two brothers, both of whom, under the will of the 
donor, had the donee failed to exercise the power 
of appointment, would have taken, and in equal 
shares. Suppose further that the donee had ap¬ 
pointed all to one. Surely counsel would not con¬ 
tend that this brother should pay a tax on only 
one-half of the property thus received because 
as to the other half he would have taken under the 
will of the donor had the donee seen fit not for¬ 
mally to use the power of disposition given him. 
The more fortunate brother would have become 
possessed of all the benefits and rights to the en¬ 
joyment of the property and the fruits thereof 
because of the will of the donee. The latter’s 
death vested in him whatever he got because the 
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donee until that time could say who should take. 
His death was the generating source through 
which the property took its course. “Taxation 
* * * is eminently practical * * *1.” Ty- 

i 

ler v. United States, supra , 503. And as that 
opinion suggests, following these quoted words, a 
practical mind, considering results, would have 
some difficulty in accepting the conclusion that the 
death of the donee did not have the effect of pass¬ 
ing to the brother, in the supposititious chse, and 
to George Bolling Lee, in the case at hand, sub¬ 
stantial rights in respect of property theretofore 

i 

never enjoyed by them. J 

In the Tyler case, supra, a husband and wife 
owned property by tenancy by the entireties. The 
husband died. It was held that his death; was the 
generating source of a transfer to the wife—this 
in spite of the technical legal theory of the nature 
of such tenancy. If there was a transfer there, 
surely there is one in the case at bar; for in the 
tenancy by entireties the survivor had an interest 
before the death of the other tenant, which was not 
true here. The Tyler case and Chase National 
Bank v. United States, supra, dispose of! the tax¬ 
payer’s contention. 

i 

In the latter the decedent owned insurance 
policies upon his life payable to certain designated 

j 

persons with a reservation in himself of a right to 
change the beneficiaries. He did not exercise this 
right; as the taxpayer here argues that Robert E. 
Lee did not exercise his power because he appointed 


! 
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to him who would take had he not assumed to 
appoint. The two cases are thus closely analogous. 
We quote at length from the opinion in the Chase 
case (p. 334): 

It is true, as emphasized by plaintiffs, 
that the interest of the beneficiaries in the 
insurance policies effected by decedent 
“vested” in them before his death and that 
the proceeds of the policies came to the bene¬ 
ficiaries not directly from the decedent but 
from the insurer. But until the moment of 
death the decedent retained' a legal interest 
in the policies which gave him the power of 
disposition of them and their proceeds as 
completely as if he were himself the benefi¬ 
ciary of them. The precise question pre¬ 
sented is whether the termination at death 
of that power and the consequent passing 
to the designated beneficiaries of all rights 
under the policies freed of the possibility of 
its exercise may be the legitimate subject of 
a* transfer tax, as is true of the termination 
by death of any of the other legal incidents 
of property through which its use or eco¬ 
nomic enjoyment may be controlled. 
***** 

In Saltonstall v. SaltonstaU, 276 U. S. 260, 
a tax had been imposed by state statute on 
the succession to a remainder interest which 
had vested under a trust created before the 
enactment of the taxing act. It was ob¬ 
jected that the tax was void as retroactive 
and hence in conflict with the Fourteenth 
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Amendment of the federal Constitution 
under the ruling in Nichols v. Coolidge, 
supra, later supplied in Untermyer v. Ander¬ 
son, 276 U. S. 440. But by the provisions of 
the trust indenture a power of disposition 
of the remainder had been reserved to the 
settlor to be exercised by him at any time 
during his life, with the concurrence of one 
trustee, and we held that the freeing of the 
remainder of the possibility of the exercise 
of that power, through its termination by 
the death of the settlor, effected a transfer 
which was the appropriate subject of; a suc¬ 
cession tax and that the tax was not! retro¬ 
active since the termination of the power 
which was prerequisite to the complete suc¬ 
cession did not occur until after the enact¬ 
ment of the statute. The Court said 
(p.271): j 

“So long as the privilege of succession has 
not been fully exercised it may be reached 
by the tax. See Cahen v. Brewster, 203 
U. S. 543; Orr v. Gilman , 183 U. S. 278; 
Chanler v. Kelsey, supra; Moffitt v. Kelly, 
supra; Nickel v. Cole, supra . And in 
determining whether it has been so exercised 
technical distinctions between vested remain¬ 
ders and other interests are of little avail, for 
the shifting of the economic benefits and bur¬ 
dens of property, which is the subject of a 
succession tax, may even in the case of a 
vested remainder be restricted or suspended 
by other legal devices. A power of appoint¬ 
ment reserved by the donor leaves the trans- 


i 


i 
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fer, as to him, incomplete and subject to tax. 
Bullen v. Wisconsin, 240 U. S. 625. The 
beneficiary’s acquisition of the property is 
equally incomplete whether the power be 
reserved to the donor or another.” 

That, it is true, was said of a succession 
tax, and we are here concerned with a trans¬ 
fer tax. The distinction was there impor¬ 
tant for it was at least doubtful whether upon 
the death of the settlor there was any such 
termination, as to him, of a power of con¬ 
trol over the remainder such as would have 
been subject to a tax levied exclusively on 
transfers, since the power was not vested in 
him alone, but in him and another. See 
Reinecke v. Northern Trust Company, de¬ 
cided this day, post, p. 339. But we think 
that the rule applied in Saltonstall v. Sal - 
tonstall, supra, to a succession tax is equally 
applicable to a transfer tax where, as here, 
the power of disposition is reserved exclu¬ 
sively to the transferor for his own benefit. 
Such an outstanding power residing exclu¬ 
sively in a donor to recall a gift after it is 
made is a limitation on the gift which makes 
it incomplete as to the donor as well as to 
the donee, and we think that the termination 
of such a power at death may also be the 
appropriate subject of a tax upon transfers. 

1 But the plaintiffs say that the tax here 
must be deemed to be a tax on property be¬ 
cause the beneficiaries’ interests in the poli¬ 
cies were not transferred to them from the 
decedent, but from the insurer, and hence 
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there was nothing to which a transfer or 
privilege tax could apply. Obviously, the 
word “transfer” in the statute, or th§ privi¬ 
lege which may constitutionally be taxed, 
can not be taken in such a restricted sense 
as to refer only to the passing of particular 
items of property directly from the decedent 
to the transferee. It must, we think, at least 
include the transfer of property procured 
through expenditures by the decedeht with 
the purpose, effected at his death, of having 
it pass to another. Sec. 402 (c) taxes trans¬ 
fers made in contemplation of dedth. It 
would not, we assume, be seriously iargued 
that its provisions could be evaded by the 
purchase by a decedent from a third; person 
of property, a savings bank book for ex¬ 
ample, and its delivery by the seller directly 
to the intended beneficiary on tHe pur¬ 
chaser’s death, or that the measure of the 
tax would be the cost and not the value or 
proceeds at the time of death. It is of some 
significance also that by the local law appli¬ 
cable to the insurer and the insured in this 
case, a beneficiary’s rights in the policy 
and its proceeds are deemed to be the pro¬ 
ceeds of the premiums expended by the in¬ 
sured and as such recoverable in full by one 
having an equitable claim attaching to the 
premiums. Holmes v. Gilman, 138 N. Y. 
369. ! 

The plaintiffs point to no requirement, 
constitutional or statutory, that the termina¬ 
tion of the power of disposition of property 





30 


by death whereby the transfer of property 

is completed, which we have said is here the 

subject of the tax, must be preceded by a 

transfer directly from the decedent to the 

•/ 

recipient of his bounty, of the property sub¬ 
ject to the power. And we see no necessity 
to debate the question whether the policies 
themselves were so transferred, for we think 
the power to tax the privilege of transfer 
at death can not be controlled by the mere 
choice of the formalities which may attend 
the donor’s bestowal of benefits on another 
at death, or of the particular methods by 
which his purpose is effected, so long as he 
retains control over those benefits with power 
to direct their future enjoyment until his 
death. Termination of the power of control 
, at the time of death inures to the benefit of 
him who owns the property subject to the 
power and thus brings about, at death, the 
completion of that shifting of the economic 
benefits of property which is the real sub¬ 
ject of the tax, just as effectively as would 
its exercise, which latter may be subjected 
to a privilege tax, Chanler v. Kelsey, 205 
U. S. 466. 4 4 To make a distinction between 
a general power and a limitation in fee is to 
grasp at a shadow while the substance 
escapes.” Sugden, Powers, 8th ed., 396; 
see Gray, Perpetuities, 3d ed. 1915, sec. 526 
(b). And the non-exercise of the power 
may be as much a disposition of property 
testamentary in nature as would be its exer¬ 
cise at death, Bullen v. Wisconsin, 240 U. S. 
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625; cf. United States v. Robbins, 269 U. S. 

315, 327; Cohen v. Samuels, supra. 

We do not pause to discuss the questions of 
whether the appointee takes from the donor Or the 
donee; of the nature of the contingent remainder of 
Robert E. Lee; whether the donee had only a naked 
power; and other technical questions concerning 
the nature of transmittal of and succession to 
property at death. In our view of the case and 
in the light of the Tyler and Chase decision these 
matters are here unimportant. 

i 

111 ! 

Section 401 and Section 402 (e) as applied to the prop¬ 
erty within the power of appointment are not violative 
of the constitutional provisions raised 


The taxpayer assumes to raise certain constitu- 

i 

tional questions. All of them are based upon the 
premise that the one-half interest in respect of 
which the decedent was given his power of appoint¬ 
ment passed to his brother, not under the will of 
the donee but under that of the donor—that any 
“transfer” or “passing” by virtue of which the 
brother became vested of property rights in such 
one-half interest took place at the time of the death 
of the donor and not at the time of that of the de- 

i 

cedent. We have seen, however, that this premise 
is unfounded—that since the death of Robert E. 

i 

Lee was the generating source from which George 
Bolling Lee’s rights of possession and enjoyment 

i 

| 

i 

i 

i 
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sprang into being, the transfer subject to the tax 
imposed by Section 401 took place at that time. 
The premise being false, the conclusions drawn 
therefrom are without foundation and must fall. 
However, we consider briefly the contentions. 

It is urged by the taxpayer that Section 402 (e) 
does not apply to a power created before its enact¬ 
ment, and that if it be construed to be retroactive 
it results in the imposition of a direct tax in vio¬ 
lation of clause 4 of Section 9 of Article I of the 
Constitution, and is violative also of the Fifth 
Amendment thereto. 

It is true that Section 402 (e) is not in express 
terms made applicable to powers created before its 
enactment. But this omission is in no way sig¬ 
nificant for the reason that the time of the creation 
of a power does not determine liability for the 
tax and is of no more consequence than is the date 
of the acquisition by a decedent of property owned 
by him at his death. The tax, as we have seen, is 
imposed with relation to the “ passing ” of prop¬ 
erty under a general power of appointment. Here 
there could be no passing of the property prior to 
the death of the decedent; for it was only upon his 
death that property rights became fixed. Even 
after the decedent had made his will, he could at 
any time prior to his death have changed his will 
and have exercised the power in any way he might 
have seen fit. It was only when his power to 
change the appointee (whether theretofore “ef- 
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fectually” exercised or not is unimportant) 
passed from him, i. e., at his death, that the pass¬ 
ing of the property, which is the incidence of the 

i 

tax, occurred. See Tyler v. United States, supra; 
Chase National Bank v. United States, supra . 

It follows that the statute is not retroactive in 
effect and hence not unconstitutional. Schwab v. 
Boyle, 258 U. S. 529; Levy v. War dell, 258 U. S. 
542; and Union Trust Company v. War dell, 258 
U. S. 537, relied upon by taxpayer, are distinguish¬ 
able for the reason that in all these cases the prop¬ 
erty had passed irrevocably from the donor to the 
ultimate receiver prior to the passage of the Act. 
This is not true in respect of property passing 
under a general power of appointment. 

On the question of the retroactivity of the stat¬ 
ute, we believe this case is controlled in principle 
by the decision of the Supreme Court in the case 
of Reinecke v. Northern Trust Co., 278 U : ; S. 339. 
In that case two trusts with respect to which the 
donor reserved a power of revocation had been cre¬ 
ated in 1909 and 1910, before the passage of any 
Federal estate tax act, as was this pow|er. He 
could change the beneficiaries at any time prior to 
his death, as the decedent herein could change the 
appointee. The Supreme Court held that because 
of the reservation of the power of revocation, the 
transfer of the remainder interest was pot com¬ 
plete until the death of the grantor. We quote 
from the decision (p. 345) : 


i 

i 

i 

i 
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As to the two trusts, it is argued that since 
they were created long before the passage of 
any statute imposing an estate tax the tax¬ 
ing statute if applied to them is unconsti¬ 
tutional and void, because retroactive, with¬ 
in the ruling of Nichols v. Coolidge, 274 IT. S. 
531. In that case it was held that the pro¬ 
visions of the similar sec. 402 of the 1918 
Act, 40 Stat. 1097, making it applicable to 
trusts created before the passage of the act 
was in conflict with the Fifth Amendment 
of the federal Constitution and void, as re¬ 
spects transfers completed before any such 
statute was enacted. But in Chase National 
Bank v. United States, decided this day, 
ante, p. 327, the decision is rested on the 
ground, earlier suggested with respect to 
the Fourteenth Amendment in Saltan stall v. 
Saltonstall, 276 U. S. 260, 271, that a trans¬ 
fer made subject to a power or revocation 
in the transferor, terminable at his death, is 
not complete until his death. Hence sec. 402, 
as applied to the present transfers, is not 
retroactive, since his death followed the pas¬ 
sage of the statute. For that reason, stated 
more at length in our opinion in Chase Na¬ 
tional Bank v. United States, supra, we hold 
that the tax was rightly imposed on the 
transfers of the corpus of the two trusts and 
as to them the judgment of the court of 
appeals should be reversed. 


I 


35 ; 

i 

CONCLUSION 

For these reasons we respectfully submit that 

_ j 

the decision of the Board of Tax Appeals should be 
affirmed. 
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